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licensed party may bring- act! on tor 
.damages against such party on said 
bond and recover thereon and against 
the bondsmen in any court of, com
petent jurisdiction without the neces
sity of making the State a party there
to. On a full hearing the Commis
sioner may revoke any license for any 
violation of the provisions of this Act, 
or any lawful rule of the Commis
sioner. 

Sec. 4. It shall be the duty of 
every party licensed hereunder to keep 
and maintain an office, at which of· 
fice a complete record of the business 
transacted shall be kept; there shall 
be 'kept a substantial book in the form 
pr.escribed by the Commissioner of La
bor Statistics, in which shall be en
tered the age, sex, nativity, trade or 
occupation, name and address of every 
person or laborer hired or emigrant 
solicited to be employed beyond the 
limits of this State and where such 
person or emigrant was directed to 
go, and the address of such person 
or· emigrant if known. Such licensed 
party s!J.all also enter in a reg
ister the name and address of 
every person who shall make ap
plication for laborers or emigrants 
to be 'employed beyond the limits ot 
this State. All the books and registers, 
correspondence, memoranda, papers 
and records · of every party licensed 
hereunder shall be subject 'to examina
tion at any time by the Commissioner 
of Labor Statistics, . his deputies anri 
in,speotors: _ The fees chargtid for hir
ing laborers or soliciting . emigrants in 
this State for employment beyond th" 
limits of this State shall not exceed 
two dollars ($2.00) for each such per
son or emigrant; and the fees charged 
any person who desires to find labor 
beyond the State or to emigrate be· 
yond the boundaries of the State for 
the __ purpose of obtaining employment 
shall not exceed two dollars ($2.00 J for 
each such person, and in no event shall 
more than two dollars ($2.00) be col· 
Iected from any one for the· same per· 
son· who seeks employment beyond the 
State ·as a laborer or ·emigrant. Pro
vided that in all cases where the ap
plieant Wh\l . seeks employment beyond 
the State does not obtain such employ
ment through the. party licensed hero· 
under, then such party must return 
all fees collected from such applicant 
within thirty days after same has been 
ccillectecJ. ' 

Sec. 5. It shall ~be the duty of the 
Commissioner of Labor Statistics to 
enforce this Act, and when any vi~la· 

tlon thereof comes to his knowledge 
it shall be his duty to institute crim
inal proceedings for the enforcement of 
its penalties before any court of com
pe,tent jurisdiction. He may make such 
rules and regulatlpns for the enforce
ment of this Act, not inconsistent here
with, as to him may seem proper. 

Sec. 6. Any person engaging in the 
business governed and regulated by 
this Act, except I'll accordance with the 
provisions hereof' and except he be 
licensed, sball be guilty of a misde· 
meanor, and upon conviction shall be 
fined not less than one hundred dollars 
nor more than three hundred dollars 
for each such offense, or by Imprison
ment in the county jail for not less 
than thirty days nor more than ninety 
days, or by both such fine and im
prisonment. 

Sec. 7. All license fees collected 
under this Act by the Commissioner of 
Labor Statistics shall be paid directly 
into the Statf Treasury. · 

Sec. 8. All appropriations hereto
fore made for the s1,1pport and main
tenance of the Department of the Com· 
missioner of Labor Statistics may be 
used in the enforcement and admlll· 
istration of this Act. 

Sec. 9. There being no adequata 
laws on the statutes of this State regu
lating the business of those engaged in 
hiring laborers or soliciting emigrants 
In this State to be employed beyond 
the limits or s~me, and there being a 
great abuse and many injustices aris· 
ing out of such occupation . at the pres
ent time, creates an emergency and an 
imperative public necessity which re
quires that the constitutional ,rule pro
viding that bills shall be read 'on three 
several days In each house be sus
pended, and said rule is hereby sus
pended, and that this Act talrn effect 
and be in force from and after its 
passage, and it is so enacted. 

EIGHTH DAY. 

Sen,ate Chamber, 
Austin,. Texas, 

Tuesday, Sept. 11, 1917. 
The · s~nate met at ·9:30 o'clock a. 

m., pursuapt to adjournment, and 
was cnllecJ to order by President Pro 
Tem. Dean. 

The roll was caijed, a quorum be
ing present,. the following Senators 
answering to their names: 

Alderdice. Bailey. 
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Bee. Henderson. 
Buchanan of Bell. Johnson of Hall. 
Buchanan of Scurry Johnstou of Harris. 
Clark. Lattimore. 
Collins. :IIcNealus. 
Dayton. Page. 
Dean. Robbins. 
Decherd. Smith. 
Floyd. Strickland. 
Hall. !':ulter. 
Harley. Westbroolr. 

Caldwell. 
Hudspeth. 

Gibson. 
Hopkins. 

Absent. 

Parr. 
Woodward. 

Absent-Excused. 

J\fcCollum. 

Prayer by the Chaplain. 
Pending the relldlag of the Jour· 

nal of yesterday, the same was dis· 
pensed with on motion of Senator 
Alderdlce. ' 

Excused. 

Senator Hopkins for today on ac
count of important business on mo· 
lion of Sena tor Balley. 

fetitions and l\lemorials. 

See appendix. 

Committee Report. 

See appendix. 

Bills and Resolutions. 

By Senator Hall: 
S. B. No. 15, A bill to be entitled 

"An Act creating nod establishing 
the Anahuac Independent School 
District, in Chambers County, Texas, 
defining its boundaries; providing 
for a board of trustees to manage 
and control the public free school 
within said district, etc., and declar· 
ing an emergency." 

Read first time and referred to 
Committee on Educational Affairs. 

Morning call concluded. 

Senate Bill No. 9. 

The Chair laid before the Senate 
on second reading: 

S. B. No. 9, A bill to be entitled 
"An Act creating an express lien in 
favor of the State of Texas on all 
public free school land, University 
land, and the several asylums land 
for the use and benefit of the public 
free school fund, the University 
fund, and the several asylums fund 
for the purpose of securing the pay
ment to said funds of all unpaid 
purchase money and interest thereon 
due upon all of said lands which 
have heretofore been sold and which 
may hereafter be sold so long as any 
portion of the principal or any por
tion of the Interest thereon remains 
unpaid; also authorizing the Com
missioner of the General Land Office 
on behalf of the State of Texas to 
transfer the indebtedness due to said 
funds and the lien held upon said 
land for the benefit of said funds to 
secure the payment of the principal 
and Interest of such person, firm or 
corporation as may make payment In 
full to the State for all sums due up
on said land, and providing that the 
person, firm or corporation that may 
pay said Indebtedness shall be sub
rogated to all the rlgbts, liens and 
remedies held and enjoyed by the 
State, and declaring an emergency." 

The bill was read and on motion 
of Senator Balley the same was laid 
on the table subject to call . 

Senate Bill No. 11. 

The Chair laid before the Senate 
on second reading: 

S. B. No. 11, A· blli to be entitled 
"An Act to regulate the business 
of emigrant agents; defining emi
grant agents; providing for licensing 
any ·person, firm or private employ
ment agency desiring to be licensed 
as an emigrant agent, and prescrib· 
in the method of obtaining such li
cense, and the requirements thereof, 
and defining who may be licensed; 
prescribing certain duties relative to 
the Act and Its administration· for 
the Commissioner of Labor Statistics 
and the Attorney General, and con
ferring certain authority relative to 
the administration of this Act upon 
said. Commissioner; fixing the fees 
which may be charged by parties 11· 
censed hereunder, and fixing the li
cense fees to be paid by those 11-
censed hereunder, creating and de
fining otrenses for violations of this 
Act and prescribing the punishment 
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there.for; providing that all fees col· 
lected hereunder shall be paid di
rectly into the State Treasury; de· 
claring that all appropriations made 
for the Department of the Commis· 
sioner of Labor Statistics may be 
used in the enforcement and. admin
lstratio'n of If.his Act, and declaring 
an emergency." 

The. bill was read and ~ motion 
of Senator Hall the same was laid 
·on the table subject to call. 

Senate BiJI No. 13. 

The Chair laid . before the Senate 
·on second reading: · 

S. B. No. 13, A bill to be entitled 
~·An Act to establish and maintain 
at the Fergusop. Farm fo Madison 
·County, or the Shaw State Farm in 
Bowie County, Texas, a scheol for 
the education and train1ng of delin
·quent and Incorrigible negro boys, 
to be named and known as the State 
·Training School for Negro · Boys, 
etc." 

The bill was read and on motion 
·of Senator Buchanan of Bell the 
·same was laid on the table subject 
to call and ordered printed in the 
.Journal. 

The bill in full Is as follows, to-
-wit: . ' 

13y Buchanan of Bell. S . B. No. 13. 

A BILL 

To be entitled 

An· Act to establish and maintain- at 
the Ferguson State Farm in Madison 
County, or the Shaw State Farm In 
Bowle County, or State Farm in 
Brazoria County, Texas, a school for 
the education and training of de
linquent and Incorrigible negro 
boys, to be named and known as 
'The State Training School for 
Neg!'o Boys, the government and 
·management of which shall be vest-

' ·ed In the Boll,rd· of Prison Commis-
11ioners of this State; the said Board 
of Prison Commissioners shall man· 
age and control said Institution in 
11ccordance with the law, rules and 
regulations now governing the State 
Juvenile Training School for Boya, 
1ocated In Coryell County, Texas, so 
far as said law, rules nnd regula
tions are applicable and practicable. 
'Said Board of Prison Commlsslon
.ers shall have the same powers In 

the management of said Institutions 
as are now conferred by law upon 
the Board of Trustees of the State 
Juvenile Training School for Boys 
located in Coryell Cout1ty. Texas, 
and all negro boys that are "now 
confined in the State Juven!le Train· 
ing School for Boys, located in 
Coryell County, Texas, shall as soon 
as this law be passed and take ef
fect , be transferred to the Fergu
son State Farm in Madison County, 
or Shaw State Farm in Bowie 
County, or State Farm in Brazoria 
County, Texas, or to either of sail! 
farms, as to the said Board may 
seem best, and said transfer be 
made not later than January 1. 1918, 
by said Board of Prison .Commis
sioners, and all negro boys under 
the age of seven teen ( 17) years who 
shall hereafter be convicted of fel
ony or other delinquency under the 
law.s of this State, in any court In 
this State, shall be confined in th<• 
institution known as The State 
Training School for Negro Boys; 
and that the sum or. twenty-five 
thousand ( $25,000) dollars be and is 
hereby appropriated out ot any funds 
now In the State Treasury, not other
wise appropriated, to be used by said 
Commissioners in making said 
transfer and otherwise carrying out 
the purposes of this Act; and de
claring an emergency. 

Be it enacted by the Legislature of the 
State of Texas: 
Section 1. There shall be estab

lished and maintained at the Ferguson 
State Farm in Madison County, or the 
Shaw State Farm in Bowle County. or 
the State Farm In Brazoria County, 
Texf!R, as to said Commissioners may 
seem best, a school for the · education 
and training of delinquent negro boys 
to be named and !mown as The State 
Training School for Negro Boys, the 
government of which shall be vested 
In the Board of Prison Commissioners 
of this State. The said Board of 
Prison Commissioners shall manage 
and control said Institution In accord
ance with the law, rules and regula
tions now governing the State Train
ing School for Boys. located in Coryell 
County; Texas, ~o far as said Jaw, rules 
and regulations are applicable and 
practicable. Said Board of Prison 
Commissioners shall 1 have the same 
powers as are now conferred upon the 
Board of Trustees of the State Juvenile 
Training School and the State Train
ing Sr,hool for Boys, in the manage· 



334 SENATE JOURNAL. 

ment of the institution, known as 
The State Training School for Negro 
Boys. 

Sec. 2. All negro boys that are 
now confined in the State Training 
School for Boys, located in Corydl 
County, Texas, shall, as soon as this 
Jaw be passed and takes effect, and 
not later than January' 1. 1918, be 
transferred to the FerguSOI\ State 
Farm In Madison County, or Shaw 
State Farm in Bowie County, or tile 
State Farm in Brazpria County, Texas, 
by the said Board of Prison Commis· 
sioners, and the Board of Trustees or 
the 'said State Juvenile Training 
School for Boys, are hereby authorized 
and are required to deliver to said 
Board of Prison Commissioners, all 
negro boys now confined In said in
stitution, in order that they may be 
transferred to the Ferguson State 
Farm, or the Shaw State Farm or the 
Brazoria County State Farm, as to said 
Board of Commissioners may· seem 
best. 

Sec. 3. Hereafter all negro male 
persons under the age of seventeen 
(17) years, who shall be convicted of 
a felony or other delinquency, In any 
court within this State, unless his sen
tence be suspended as provided by 
law, or otherwise disposed of, or un· 
less by reason of the length of the 
term for which he Is sentenced, he is 
required under the law to be connned 
Jn the State Penitentiary, shall be con
fined !n the State Training School for 
Negro Boys. 

Sec. 4. The Board of Prison Com· 
'missioners shall set apart for the use 
of The State Training School for 
Negro Boys, all necessary grounds, 
lands, equipments, bulldings, etc., now 
under the supervision of said Board 
of Prison Commisioners, at the Fergu. 
son State Farm, or Shaw State Farm 
or the Brazoria County State Farm, 
which shall be used for the State Train· 
ing School for Negro Boys. 

Sec. 5. All laws and parts of laws 
in conflict with this Act are hereby 
expressly repealed. 

Sec. 6. That the sum of twenty. 
five thousand ($25,000) dollars' be and 
is hereby appropriated out of any fUnds 
now in the State Treasury, not other
wise appropriated, to be 'used by said 
Commissioners in making this trans
fer and otherwise carrying out the pro
visions of this Act. 

Sec. 7. The crowded condition of 
the calendar at this time creates an 
emergency and an Imperative neces
sity that the constltuUonal rule requir 

Ing bills to be read on three several 
days be suspended, and it is hereby 
suspended, and this Act shall take ef· 
feet from and .after Its passage. 

Sennte Bill No. 3. 

Senator Page called for the read
ing of the opinion from the Attorney 
General, requested on yesterday. 

Senator McNealus asked for a 
reading of the Woodward resolution 
on the same subject, and Simple Res- 1 

'<?lution No. 15 was read. 
The Secretary then read the fol

lowing : 
Attorney General's Department 

Austin, Texas, Sept. 10, 1917'. 
Hon. W. L. Dean, President Pro Tem. 

of the Senate, Capitol. 
Dear Sir: I 'am in receipt of a 

communication from your Secretary, 
of the 10th inst., as foilows: 

"You will please find attached 
hereto a copy of Senate Bill No. 3 
by Hudspeth and McNealus, being a 
bill entitled, 'An Act to provide for 
the relief of citi~ens of Texas suffer
ing by reason of the severe drouth 
now existing, to make appropriation 
therefor, prescribing the manner In: 
which it shall be handled and dis
tributed, and declaring an emer
gency.' 

"The Senate, by simple motion, 
has requested the Attorney General 
for an opinion as to the constitu
tionality of thls bill. The bill Is set 
for consideration, for · Wednesday 
morning, September 12th, and your 
early compliance w;ith this request 
will be appreciated.'' 

Section 1 of the bill referred to 
proposes to .appropriate '$2,000,000 
of public money, or so much thereof 
as may be necessary, "for the imme
diate relief of those· suffering from 
destitution by reason of said drouth." 

Section 2 of the Act constitutes the 
Commissioner of Agriculture, the 
State Treasurer and 'the .Chairman 
of the Warehouse and Marketing De
partment as the "Drouth Relief Com
ml~tee" and authorizes this commit
tee, wherever it finds destitution on 
account of the drouth, to draw drafts 
upon the treasury of the State in 
favor of the county judge for such 
sums as within the discretion of the 
committee will afford adequate relier 
to the destitute of the county, 

By Section 3 of the Act it is made 
the duty of the Comptroller to issue 
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warrants for the amount of the drafts 
drawn by the relief committee, and 
It is made the duty of the Treasurer 
of the State to pay these warrants 
to' the ,county judge who ls to pay 
the same out on order of the commis
mioners court of said county in favor 
of those who are under, the terms 
of the bill found In need o! aid. 

Section 4 of the Act reveals the 
purpose and nature of the appropria
tion, and reads as follows: 

"After the receipt of said money 
by the county judge of said county 
he, in conjunction with the commis
sioners court of said county, shall 
immediately, out of said fund, pur
chase corn, flour, · meal and other 
foodstuffs needful and necessary for 
sustaining life at such places, and in 
11uch manner as · to the court may 
seem proper, and shall distribute the 
same as a donation to the destitute 
citizens of said county for the pur
pose of purchasing foodstuffs, as welI 
as seed for planting their crops for 
the coming year, as their Immediate 
necessities may demand." 

It thus ·appears that the money Is 
sought to be appropriated from the 
publici.reasury· "as a donation to des
titute citizens," and the question pre
sented is whether or not the ·Legisla• 
ture is autliorized to make a gift or 
donation of public money to an·indi
vldual or Individuals under any cir
cumstances, however deplorable · or 
calamitous. 

This question in our opinion is an
swered by the following provisions 
of the Constitution: 

'·'The Legislature shall have rio 
power to make any grant or author
ize the making of any grant of public 
money to· any individual, association 
of individuals, munleipal or other 
corporations whatsoever." • •· • 
(Section 51, Article 3.) 

"No appropriation for private or 
individual purposes shall be made." 
* * * (Section 6, Article '16. ) 

In view of these unambiguous 
provisions of the Constitution, we 
believe the Legislature is without 
power to make a grant or to author
ize the making of a grant of public 
money to any individual or individ
uals, and tllat no appropriation for 
private or individual purposes can 
be made. 

We. are therefore compelled to 
answer that in oqr opinion the pro
.Posed . donation of public money is 

31-2C 

prohibited and the bill, if enacted, 
would in our judgment be void. 

. The only direct aid the Legisla
ture can afford to_ those who suffer 
from a calamitous visitation ,of this 
kind is found in Section io: Article 
8, of the ·Constitution, where the 
Legislature is authorized by a vote 
of two-thirds of each house to re
lease the Inhabitants of any particu
lar county, where such calamity 
exists, from taxes " levied for State 
and county purposes. 

The effort of the Legislature to go 
to the immediate and direct aid of 
those of our citizens who are suffer
ing from the unprecedented drouth 
is highly creditable, and it is to be 
regretted that we find these consti
tutional barriers in the way of giving 
aid to those who are now in dire 
distress, but no more pernicious doc
trine could bE:l invented than the 
suspension or disregard of our con
stitutional limitations on the ground 
of necessity, however great the exi
gency. 

Yours truly, 
B. F . LOONEY, 

Attorney GeneraL 

Senator McNealus moved that the 
opinion, together with Senate Reso
lution No. 15, ·be laid on the . table 
until tomorrow and be considered 
with Senate Bill No. 3, which is set 
as a special order. for Wednesday, 

The Senate as Court of Impeachment. 

PROCEEDINGS. 

Tuesday, September 11, 1917. 

· Morning Session: 

Senate Chamber, Austin, Texas. 

(Pursuant to adjournment, the 
Senate, sitting as a High Court of 
Impeachment, reconvened at 10 
o'clock a . m.) 

Hon . W . L. Dean, President Pro 
Tempore, presiding. 

The Board of Managers and their 
counsel were present. 

The Respondent and· his counsel 
were present. 

The Chair: The hour having ar
rived for the conve,ning of the Court 
of Impe:ichment, the Sergeant-at
Arms will see that the Chamber is 
cleared of all except those having 
permission to remain inside, and 
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then proclaim the convening of the 
Court. 

Serg·eant-at-Arms (at the door or 
the Senate): Oyez! Oyez! Oyez! 
The Senate, sittlng'as a High Court 
or Impeachment, ls now in session. 

The Chair: The Chair renews for
·mer requests that all members of 
the Court and officers of the Senate 
or others connected with the trial , 
and all vis itors shall do their utmost 
to preserve good order during the 
progress of the trial. (To counsel): 
Gentlemen, are you ready to pro
ceed? 

Senator Hudspeth : Mr. President. 
The Chair: The Senator from El 

Paso. 
Senator Hudspeth: Before we be

gin, I want to ascertain from the 
<!:hair-I am not clear upon his 
ruling, and I want to ascertain from 
the · Chair whether it Is proper to 
direct the counsel to ask some ques
tions that we would like to have 
propounded to the witness. 

The Chair: The Chair's ruling 
was that any member of the Court 
might direct counsel to any line of 
inquiry, but not suggest-

Senator Hudspeth: Not the exact 
question, or the direct question that 
he desired. 

The Chair: Yes, not the direct or 
the exact question. 

Senator Hudspeth : Yes, I just 
wanted to get that definitely. 

The Chair: Yes, any Senator can 
send up a question in writing to any 
of the counsel on either side, and 
have it propounded. But a line of 
inquiry can be suggested by any 
member of the Court. 

Senator Hudspeth: I wanted to 
understand that ruling; I wanted to. 
direct counsel to a certain line of 
testimony, if it ls permissible. 

The Chair: Yes, that has been 
the ruling of the Chair. (To coun
sel): All right, gentlemen. 

General Crane: It ls agreed, Mr. 
President, that as to the matter that 
we are talking about now, we will 
read from the printed record of the 
first investigation, covering what is 
known as tne "chicken salad" items. 

Mr. Manager Bledsoe: What page, 
General? · 

General Crane : Beginning on page 
38 (reading): 

H. B. Terrell, being duly sworn, 
answered as follows-I am going to 
change this just a little : 

Q. You are the Comptroller of 
Public Accounts of this State? 

A. Yes, sir. 
Q . You were such Comptroller 

and elected when? 
A. November, 1914. . 
Q. Were you Comptroller on Oc

tober 28, 1915? 
A. Yes, sir. 
Q. There was a warrant issued 

from your . office on that date, pur
porting to be signed by you, for the 
sum 'Of $1796.65, payable to W. A. 
Achllles; was sent to the Treasurer's 
office, or carried there, and the 
Treasurer refused to pay it. Now, 
will you tell these gentlemen of the 
committee what that $1796.65 was 
for? 

A. I can only say to the com
mittee-

Q. No, I don't want you to state 
any hearsay. You saw the state
ment upon which that warrant was 
based? 

A. Yes, sir. 
Q . What was it? 
A. It was a contract between the 

Governor and W. A. Achilles. 
Q. What for? 
A. Groceries to be furnished and 

other things. 
Mr. Hanger: General, that was 

never-that ls not the-there was no 
-that was ·refused by him. 

General Crane: I know that was 
refused, but this ls In order· to show 
the contract carried In until the-

Mr. Hanger: I ·do not think that 
is embraced in the charge. I thought 
you wanted to read only the Items 
that were permitted-the deficiency 
warrants, I think that is all that is · 
admissible here. · 

General Crane: Well, I wanted 
to ofl'.er-1 thought it was embraced 
In tbe agreement, of course, if It Is 
not, I wanted to offer the contract 
and the effort to get the money in. 

Mr. Hanger: I do not think it Is 
material to any charge here. 

General Crane: Well, of course, 
if you do not agree to it, I won't 
offer it here; but then I will ofl'.er It 
In another connection. 

Mr. Hanger: You can read it If 
it ls adm issible-but I do not think 
It ls admissible. 

General Crane: Yes. Well, make 
your objection, then. 

Mr. Hanger: Mr. President. 
The Chair: Yes. 
Mr. Hanger: It ls not objected 

that this is offered in this form, but 
the objection ls desired to be made 
going to the admissibility and ma-
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teriallty of lthe particular evidence 
offered here. The -(to counsel): 
Where axe the charges, who has those 
charges? 

Mr. Ma11ager Br.Yan: Here they 
.are .(handi11-g charges to Mr. Han
ger) . 

Mr. Hanger: Her.e they are. 
Mr. Manager Bryan: Thirteen. 
Mr. Hanger: 'Thirtee11, yes. Thank 

you, judge. Cha·rge No. 13 reads 
(reading): 

"That at the form.er Investigation 
of Governor James E. Ferguson, he 
was specifically ·charged with misap
plication of moneys of the State of 
Texas in the purchase of groce.r1es, 
feed, automobile tires, gasoline, etc. 
The committee appointed by the 
House of Representatives found that 
he did so misapply several thousand 
dollars and converted same to his 
own use in the ·purchase ot'tb.e items 
above enumerated. T,hat before said 
Committee ·Governor Ferguson testi
fied under oath that if the case of 
Middleton vs. !!'err.ell, Comptroller, 
should ·be decided iby the Supreme 
Court against him, that he would re
fund to the State of Telx:as such 
amounts misappropriated· by him, 
.iii accordance with said decision. The 
Supreme Court long ago refused an 
application ·for writ 'of error and 
overruled a motion .for ·rehearing, 
thus deciding against him, but James 
E::, Ferguson ls still 'indebted under 
·said · decision to the State· of Texas 
for groceries, feed; automobile tires, 
.gasoline, .etc., ·which :wel'e •for his pri
~il.te use, :but which were 'Paid with 
State funds, and. he ·has .failed to pay 
same In acordance with. his oath be

,for~ said committee of the House of 
Representatives. The .report of the' 
Ho u .s e l:nvestigating Committee 
stated that the charge •of misapplica
tion of funds should not justify the 
serious penalty of impeachlµent , in7 
asmuch as .Governor Ferguson had 
.testified that ·h·e would promptly pay 
said amounts to · the State, and that 
in ·the judgment of the committee 
this agr~ement to repay should be 
considered In .connection with the 
good 'faith of the Governor. That 
the said 'James E . Ferguson wa1 
g·uilty of a misapplication of the ap
:propriation .made by the Legislature 
for. fuel, lights, ice, and incidentals, 
in that".he used same in the purchas~ 
of groceries, .feed, automobile tires, 
gasoline, etc., for his ·private use, 
·and .that his refusal t,o P!lY s;iid funds 

constitute a contin\led misapplication 
of the public funds of Texas." 

The charge of that article Is em· 
braced in the last paragraph. The ,at
tempt hel'e is to prove the making of 
a contract· with a grocery merchant 
for the furnishing .of certain supplies 
in the future , the wilrrant for which 
was disapproved by the Comptroller, 
and the amount not paid. Now, we 
resp,ectfully subm.it tp the Chair that 
that Is not made the basi11 of any 
.charge here, not referred to in the ar
ticle-in Article 13-llnd is not ma
terial to the' clJ,arge here made, that 
he was guuty of a misapplication of 
the .appropriation made by the Legls. 
lature, and is gunty of the continued 
misapplication by the conduct set out, 
and it refers to an entirely different 
transaction. which has no relevancy 
to any ·of the matters alleged here. 

General Crane: Mr. President, our 
reading of this, our C!)nstruction of It 
is ·different from that of counsel. This 
Is the charge (reading): 

"That said James 'E. Ferguson was 
guilty of a misapplication of the ap· 
proprlatio!l made by the Legislature 
for fuel, lights. ice and Incidentals, In 
that he use.d same in the purchase !)f 
groceries, !feed, automobile tlres, gas0:
line, etc., for his private use. and that 
his refusal to pay ~onstitute a con
tinued misapplication IOf the .PUblic. 
·funds of Texas." 

Now, we thought, Mr. President, that 
the Court was entitled to know exactly 
how he used these. and all .of the cir
cumstances attending: it, so that they 
could properly judge of his Intent: 
T·hls is wliat we are seeking to show 
now is, that be made a contract ·with 
Mr. Achilles, a grocery merchant of 
Dallas-

Mr. Hanger: Austin. 
General Crane: Or Austin-I beg 

your pardon. like Fort Worth, I always 
think everytl;J.lng is in Dallas-he ma(le 
a contract with Mr. Achilles in which 
Mr. Ach1lles agreed to take .over the 
cash that was then in tl;J.e Treasury, 
of $1,7ll.6.00 .and 13ome cents that 'bad 
been .appropriated for the purchase of 
fuel , lights, .ice and incidentals, and he 
agreed to 1Jll'nish the "incidentals",
which meant groceries, as they ill
terpreted It-to the Governor's Man
sion, and .to all those things as long 
as that money fasted. · Now, that was 
the first, and. that warrant wae pre
pared and !ssueCI, bu.t the Treasurer 
refused to honor it, and then; of course, 
.that contract was abandoned. We think 
that the Court is entitled to that in· 
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formation as a part of the res gesta·c 
and the method or undertalclng to get 
that money. Now, further than that, 
Mr. President, that warrant-that con
tract we will be able to show was made 
after the District Judge In ·Travis 
County enjoined the Comptroller, or 
sought to enjoin him, from paying the 
items of a similar nature on an a11-
propriation made for Governor Col
quitt-did not enjoin the making of 
these, as a matter of course, becaus~ 
these were not directly involved, ex
cept as the same prln<',lple applled
and we think that the Court ought 
to get all those facts before It for th" 
purpose of determining Governor Fer
guson's Intent and purpose in using 
that money for the purchase of lncl
dentals. 

The Chair: Have you anything 
further, Senator? 

Mr. Hanger: No, sir, we hav~ 
stated our position. 

The Chair: Yes. The objection 
will be overruled, the Chair being of 
the opinion that the evidence Is ad
missible on the question of Intent. 

General Crane: Yes, sir. 
The Chair : I will state to counsel 

that Captain Stowe has been sum
moned, and If it Is desired that he he 
put under the rule, he had better be 
brought up and be sworn-he is in 
the Chamber now. 

General Crane: All right. Cap
tain Stowe, come up and be sworn, 
please. 

Thereupon, 

CAPTAIN CHARLES L. STOWE, 
presented himself at the bar or the 
Co.urt, and was administered the fol
lowing oath by the Chair: 

"You do solemnly swear that the evl· 
deuce you shall give upnn this hear
ing by the Senate of Texas of im· 
peachment charges against James E. 
Ferguson, shall be the truth, the whole 
truth, and nothing but fhe truth, so 
help you Goel?" 

The rule has been invoked In this 
case, and you understand what that 
means. You are not to discuss the 
case with anybody except counsel, 
and not let anybody discuss It with 
you. 

Mr. Hanger: It ls agreed he may 
go to his ofilce and be called when 
wanted. 

The Chair: All right, Mr. Stowe, 
you may go to your office and be 
within reach when called. , 

General Crane {resuming): I wlll 

repent, in order to get the connection 
(reading). 

Q. There was a warrant Issued 
from your office on that date
meaning October 28, 1915-purport
ing to be signed by you, for the sum 
of $1,796.65, payable to •W. A. 
Achilles; was sent to the Treasurer's 
office, or carried there, and the 
Treasurer refused to pay ft. Now, 
will you telJ these gentlemen of the 
committee, what that $1,796.65 was 
for? 

A. I can only say to the commit
tee-it would be hearsay, and not 
by the record, but from recollection 
ns to what the warrant was for-

Q. I beg your pardon; I don't 
want you to state any hearsay. You 
saw the statemen't upon which that 
warrant was based? 

A. Yes, sir. 
Q. What was it? 
A. It was a contract between the 

Governor and W. A. Achilles. 
Q. What for? 
A. Groceries to be furnished, and 

other things. I don't remember, of 
·course, the exact amount, but what
ever the amount ls. 

Q. $1,796.65-says the ques-
tioner. That ls on October 28, 
1915? 
• A. Yes, sir. That was the amount 
of the expended appropriation at 
that time. 

General Crane: It meant unex
pended, that ls what it was, lacking 
about $10. 

Q. These groceries and other 
things, or mostly groceries, he ls 
a grocery merchant, is he not? 

A. Yes, sir. 
Q. They were to be delivered to 

him at the Mansion for his use? 
A. Yes, sir. 
Q. For his family use? 
A. Yes, sir. 
Q. Now, as a matter of fact, 

those groceries had not been fur
nished, but were to be furnished In 
the future? 

A. Yes, sir, that Is true. 
Q. And it was upon that basis 

that the warrant was issued? 
A. Yes, sir. 
Q. The Treasurer declined to 

pay it? 
A. I would like to make a state

ment-
Q. Answer the question first, and 

then you are entitled to make any 
statement you want to. 

General Crane: A statement then 
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by Mr. Hanger: "I want "lo make 
this statement. There ls no objec
tion to this testimony, and none will 
be made; bowever"-then 'there 
was some question of a wrangle, but 
I will not read all those unless coun
sel Insist upon It-the argument be
tween counsel. The question then 
to the witness: 

·Q. Did the Treasurer refuse to 
pay that warrant based on that con
tract for future delivery of goods? 

A. The Treasurer brought the 
warrant into my office. 

Q. Answer the question, "Yes" 
or "No." 

A. I am trying to answer It. 
Q. You know bow to answer 

that: did he refuse to pay it? 
A. He brought the warrant Into 

my office to confer with me about 
the warrant. 

Q. Do you know whether he re
fused 10 pay It-or not? 

A. It was not paid, of course. 
.. Q. It was not paid? 

· A. No, sir. 
Q. Then you ·can make your ex

planation as to what· occurred? 
A. To begin 'l\•lth, I want to make 

this statement to the committee: 
that the Governor sent for me and 
told me of this cont~olated con
tract, and stating that he did not 
care to issue warrants from time to 
time to take up this amount, and 
wanted to issue this one warrant 
covering the amount under tne con· 
tract with Achilles, In order to save 
time. I replied to the Governor that 
in my opinion it would not be per
missible, because it was a contract 
for future deliveries, and the Comp
troller, in many Instances, had re
fused to issue warrants for money 
unexpended. I left his office and 
went back to my chief clerk and told 
him of the <!Dnversatlon with the 
GoYernor, and I told him to see that 
tne warrant was not issued on such 
'account. , I heard no more from it 
for several days until Mr. Edwards, 
the State Treasurer, :walked into my 
office with tue warrant in his pocket 
and says, "I want to ask you about 
this," and w1ien he aslced me about 
It, and about the contract, · I said 
that I woµld not Issue a W'Brrant on 
It. He told me that my office had 
already issued the warrant and that 
he .had· it in his pocket, and that he 
came over to discuss the matter with 
me iibout the adV"isahillty of .paying 
I~. J says, "It you will give me the 

warrant, I will ha \'e It canceled"; 
I didn't intend f.or th" wnrrn.nt to 
be Issued on that, because It was to 
be delh·ered In the future. He gn,·e 
me . the wnrrant and I hnd It can
'celed. 

Q . Who was to get that money 
In the meantime before the groceries 
were dellverecl? 

A. It would go to Achilles & Co. 
Q . The amount or the appropri

ation ror that nccount wns $2,000 
that year? 

A. Yes. sir. 
Q. That amonnt, $1i!l6.G5, would 

clean up that entire $2000 nnproprla
tion, Jacking $10, wouldn't It, at that 
time? · 

A. Yes, sir. 
Q . Tha t would be ju~t · $10 less. 
A. Yes, sir ; it was Intended to 

clean up the apnroprlatlon, but there 
was $1 O error In the figures. 

Q. It was Intended to clean up 
the appropriation of October 28, 
1Vl6, but they made a sllv of $'lo? 

A. Yes, sir. · 
General Crane : Now, we offer In 

evidence at this time thl! warrant 
with the name torn off. Let's see, 
where Is Mr. Hanger? 

lltr. Henry : Go ahead. 
General Crane: Well. what I 

wanted to suggest was, the warrant 
just "in that form, we don't want to 
produce the warrant, we offer the 
warrant with the name torn off, It 
is here somewhere in the record. 

Mr. Henry: Go ahead. 
General Crane: All right . . We 

now ofter, with the consent of coun
sel understood, that this warrant tor 
this amount, $1796.65, be considered 
as in evidence, the name torn oft, and 
canceled on the date as testified to 
by the Com,Ptroller. 

{The warrant just above offered in 
evidence Is in words and figures as 
follows, to wit:) 

No. 6552. $1796.65. 
Treasury Warrant. 

Comptroller's Office, Austin, Texas. 
{Seal.) Oct. 28. 1915. 

Tbe Treasurer of the State of 
Texa's, w!IJ pay to the order of W. 
A. Achilles and Co. out of nny money 
approprlnted by Act of June 14, 1915 
one thousand seven hundred ninety
six and 60-100 dollars account of 
fuel, lights & etc., being for Mansion 
& grounds. , · 

CompnreiJ. Registering. H . G. Ap
propriation. No. 16X. 
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General Crane: Will the Chair 
indulge us until Mr. Hanger returns? 

The Chair: Yes. 
(Mr. Hanger shortly returned, 

whereupon the proceedings were re
sumed as follows:) 

Mr. Henry: That Is all right. 
General Crane: Now, Mr. Presi

dent, it has been agreed that these 
Items for which money was paid are 
correctly stated In the exhibits here
to attached in this printed form, and 
that the money was paid to grocery 
merchants, like Q. M. Crockett, 
fruits, cantaloupes, beans, etc., to 
the Gulf Refining Company for gas
oline, and to other companies of a 
simpar kind; to Hill & Hiii, grocery. 
men, to Boatman, dealer In pure 
sweet milk and cream; to Baggett, 
dealer In butter and eggs; to Tom 
D. Smith, dealer In groceries; to 
~allgren & Lindahl, dealers in corn, 
beans, oats and Jtay; and that the 
total amount-It Is agreed that the 
total amount of money paid out of 
the State Treasury for these Items 
were known as "incidental&," consti
tuting the things that I speak of, 
amounted to $2403.55; that they do 
not-this does not Include the Items 
for which deficiency warrants were 
afterwards issued; that these gro
ceries were bought, the accounts 
show, during the years 1915 ·and 
1916. 

lllr. Harris: Automobile accesso
ries. 

General Crane: Automobile ac
cessories, too, yes. 

General Crane: Now, Mr. Presi
dent, In this same connection we de
sire to offer what we deem to he ad
missions of the Governor of facts that 
are involved In the record, and having 
In mind the suggestions made by tho 
Chair, and the objections mad!' by ,Jp
poslng counsel. I have thought of mak
ing these additional statements to the 
Court In offering this testimony. 

I think that, apart from Texas, so 
far as adjudicated cases can be found 
and authorities, all of which are in 
other States, the only ones-and I 
found very few of them-seem to de
nominate an Impeachment case as a 
criminal case, but In Texas I don't be
lieve that that construction will ob
tain. In the Constitution the juris
diction of the District Court, Section 
8, says: · 

"The District Court shall have orig
inal jurisdiction In all criminal cases 
of the grade of felony; In all suits In 

behalf of the State to rrcover penal· 
ties, forfeitures and escheats; of all 
cases of divorce; of all misdemeanors 
Involving official misconduct." 

Now, I find In the jurisdiction of 
the County Court that: 

"The County Court shall have orig
inal jurisdiction of all misdemeanors 
of which exclusive original jurisdiction 
Is not given to the Justices' Court as 
the same is now or may hereafter be 
prescribed by law." 

Now, In other words, Mr. President, 
I think that the Intent of the Const!· 
tutlon makers Is pretty clearly shown 
that they Intended to define crimes In· 
to felonies and misdemeanors, and 
that of felonies and misdemeanors they 
Intended to give two courts of record, 
wltb the justice's court, complete and· 
exclusive jurisdiction, and therefore 
that It Is a misnomer to call an Im
peachment proceeding a criminal pro
ceeding. Whatever references there 
may be to It In the Constitution that 
might bear that sort of construction, 
the affirmative legislation of constltu· 
tlonal Intention upon the subject of 
crime, makes that conclusive. Now, I 
also found 'that Alabama Is very clear 
In announcing Impeachment proceed
ings as criminal. I think that a 
matter called a crime ought to be de
termined by lta Intrinsic qualities and 
the punishment to be attached thereto, 
rather than to a name. Alabama, as I' 
said, says that, and In several ,..ell 
considered cases, one or two-two or 
more denominates It a criminal of
fense. But Alabama also says that a 
proceeding to dlsba;: a lawyei: Is a crim
inal offense, and, 1f J mistake not, In 
these casese In which UJ.eY deal with 
Impeachment as a criminal case they 
quote the case of Ex Parte Garland, In 
which It was sought to deprive him 
of the right to practice law In the 
Supreme Court of the United States 
because of bis partlclpalion In the war 
of the States on the Confederate side. 
It was there held that that punishment 
could not be administered to him be
cause It was a punishment, and they 
concluded that ·because there was a 
punishment administered, that there
fore It was a criminal case. Now, the 
Supreme Court of Texas bas · disposed 
of that part of It. It held In a very 
well considered opinion that a motion 
to disbar counsel or to deny a law
yer the right to practice law-'ln other 
words, If the Court please, to temove 
him from the office of an attorney at 
law, an· attorney of the Court and an 
officer of the Court, that that was a. 
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civil and not a criminal proceeding; 
and I refer now to the case of Scott 
vs. State; 86 Texas, 321,-the opinion 
is by Judge Gaines,-and in this case 
the question was directly presented: 

"This proceeding was instituted in 
the District court of Bosque County, 
in the name of the State of Texas, 
against the plain ti!! In error, for the 
purpose of revoking his license to prac" 
tlce law and to strike his name from 
the roll of attorneys. ·There was a 
judgment against . him, from which he 
sued out a writ of error to the Court 
of Civil Appeals of the Second Supreme 
JudiClal District, and upon motion or 
the Attor ney General the cause was 
there dl~missed. , The question of the 
correctness of the Court's ruling In dis
missing the writ Is now before us for 
determination. 

"The ground of the motion to dis
miss was; that this ls a criminal 
'case, and that therefore the 
Court of Civil Appeals did no't have 
jurisdiction over it. • • • It is 
true that ·a ·;Proceeding to disbar an · 
attorney may be highly penal in its 
result. If disbarred, he is deprived 

·of the .right to pursue and reap the 
profits Of a profession, to :fit himself 
for which he ·may, 'have spent years 
of toil, and upon w·hich he is depen
den.t for a Jlvelihood. But the ob
je'ct ·of · the proceeding 'is not to pun
ish him for his· .misconduct, but 

· merely to protect the court and the 
pub1lc against a person already li.
·censed, who has ·shown himself un
fit to be 'entrusted with the high and 
responsible duties .-.of an attorney." 

Now, if I may · be permitted to 
paraphi:ase that, an · impeachment 
proqeeding ls ·not an el!ort to pun
ish · the. man holding the office, but 
it is ·merely to protect the public 
against . a person who .has" ·shown 
himself unfit to be. entrusted with 
the .power that the office gives him. 

"The loss· of his privilege"
talking of the attorney now, said 
the . Court_:._'.'is .. a necessary incident 
of •his .'1isbarment, .. but it is merely 
an Incident. in . Ex Parte Broun:
sall, .. Oowper, · 829., · Lord Mansfield 
.distinctly say$: 'It is not by ·way 
ol . punishment,. but the courts in 
f!UCh ,cases ·exercise their discretion 
·wh!lt)l_er ·a .man •they have formerly 
·admitted is .a .proper person to be 
continued on .. th!l .roll or not.' This 
'language is qudted. with approval in 
Ex .~arte ·. Wali, · 107 United States, 

'26'5, •and '. in .<J::'he State vs. Winton, 
.11· 'Oregon·; 456,, in both, •of which 

cases the same doctrine Is an• 
nounced. 

"Now, ' a criminal case is defined 
to be 'an action, suit, or cause . in
stituted to secure .. ·conviction and 
punishment for crime.' (General 
Crane: Quoting that with approval 
from Abbott's Law Dictionary). 

"Argument is hardly necessary to 
maintain propositions so clear in 
themselves and so well supported by 
authority, and it inevitably follows 
that the present proceeding is not in 
its nature a criminal' case. It was 
so held in Ex Parte Wall, supra 
(in the United States Supreme 
Court), where the · question was di
rectly presented. We doubt if any 
case can be found in which the con
trary is held, · except that of The 
State vs. Tunstall, 51 T,exas, 81, 
which we shall consider further on 
in this opinion. 

"There is a line of cases which 
hold that a proceeding to disbar an 
attorney, while not a criminal case, 
partakes of the nature of a penal ac
tion . . In matter ot a case (w.hich is. 
left blank), l Hun, 3 21, it is held. 
that the judgment can only 'be sus
tained by evidence free from serious: 
doubt.' The court says, 'the pro
ceeding is penal.' 

" In matter of Baluss, 28 Michi
gan, 507, Judge Cooley says that 
'while not .strictly a criminal pro
ceeding, it is of that nature, and 
the punishment, in prohibiting the 
party from. following his ordinary oc
cupation, would be severe and high
ly penal. The majority of the court 
are n:ot satisfied that the evidence 
gives such clear support to the 
pharges as should be required in 
such cases, and the ~ppllcation will 
therefore' be denied.' " 

In the 4 lst Indiana, "the court 
ho1ds that the provisions of a stat- ' 
ute for the suspension of an attor.,. 
ney are 'penal in their · nature, and 
should be strictly construed.' 

"In Thompson vs. The · State, 5.8 
Alabama, 365, the court says that 
'tne proceeding, though not strictly 
criminal, is of the. nature of a crim
inal proceeding, iind it is essential 
to suppprt it that the information 
should with certainty · disclose that 
the defe:r\dant is amenable to the ' 
proµeeding and the facts constitut
ing the misconduct of which com
plaint is made.' 

"All these rulings may be correct. 
They do not confilct with the con-
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aluslon we have anounced. While 
the object of the proceeding Is not 
punishment, such is the unavoidable 

. result, and therefore it may be that 
a statute affecting it should' receive 
a strict construction; the complaint 
should have all the certainty of an 
indictment, and the evidence should 
sustain the charge beyond a reason
able doubt, although it be not a 
criminal case. Peyton's Appeal, 12 
Kansas, 398, goes farther, and holds 
that the proceeding is so much in 
the nature of a criminal action as to 
entitle the defendant to a change of 
venue under their statute allpwing 
such change in criminal cases. · 

"It is due to 'the Court of Civil 
Appeals to say that they probably 
felt constrained to dismiss the ap· 
peal by reason of the' ruling in the 
case of The State v. Tunstall, above 
cited. That was a proceeding insti· 
tuted in the District Court to disbar 
an attorney, and the court held 
that It was a criminal case, and tha't 
being such, the Supreme Court had 
no power to hear· and determine the 
appeal. But it seems to us that 
that ruling is based upon the lan
guage of •the old statute, which was 
repealed by the Revised Statutes now 
In force. It it be admitted that the 
Legislature had the power to treat 
as a criminal case one which is es
se·ntlally civil in its na'ture, and 
thereby deprive the Supreme Court, 
as it then existed, of a jurisdiction 
conferred by the Constitution, it is 
clear to our minds that in enacting 
the provision of the Rli'vlsed Statutes 
upon this matter they intended to 
do no such thing. The mere facts 
that the proceeding is to be conduct
ed in the name of the State, and that 
tlhe statute uses the language, U 
• the attorney be found guilty,' do 
not evidence such intention. Rev. 
Statutes, Articles 228-233. On the 
·contrary, the revised Penal Code· and 
Code of Criminal Procedure, which 
were passed at the same session o, 
the Legislature, expressly declare, 
that it was the purpose of the Leg· 
isla•t ure In the one to define· every 
offense against the laws of the State 
(Penal Code, Article 1), and in the 
other to make rules of procedure in 
respect to the punishment of of
fenses intelligible to the officers of 
the State and to the persons to be 
affected by them. Code Criminal 
Procedure, Article 1. The one does 
:not define the acts for which an at-

torney may be disbarred. nor does 
the other ·.establish the 'Procedure 
applicable to such cases. '1'he statu
tory regulations In regard to the pro
ceedings for disbarment are em
bodied, as we have seen, in the Re
vised Civil Statutes, and we think 
that they were appropriately incor
porated in that body of laws. 

"This proceeding was instituted 
before the adoption of the recent 
amendments to Article 6 of the Con
stitution. The ruling is, that orig
inal section 8 of that article not only 
defined the jurisdiction. of the Dis
trict Courts, (General Crane: That 
Is the one that I read), but that the 
Legislature had no power to confer 
other jurisdiction upon them." 

General Crane: That ls an argu
ment not necessary to pursue here. 
That being the result, Mr. President, 
I believe that In Texas it would be 
held, It should be held to be a civil 
and not a criminal proceeding with
in the • meaning of that statute. I 
will not read the Federal decision 
because It Is in effect the same · as 
that, and, besides that, Is. the one 
that Is conclusive anyway, and it 
is simply supported by the Federal 
decision. 

The Chair (There beipg some dis· 
order in the Chamber): Let us be 
in order, please. 

General Crane: But without stop
ping there, Mr. Preslden•t, the civil 
statute-I concede It does not say 
"impeachment," but the civil statute 
providing for removing other offi
cers than those named, for impeach· 
ment purposes and. by a different 
tribunal-by the District Court in
stead of this Court, defines the act 
as :i. c(vii proceeding, and that act 
of removing that officer by a decree 
of the District Court involves every 
kind and character· <>f testimony, 
that may be Introduced here; he 
may be removed for bad conduct or 
otherwise, but it Is essentially a civil 
case-so the statute says. And 
why? I take It, for the same reason 
that Judge Gaines said about remov
ing an attorney. The officer Is de
prived of the emoluments of his 
office and, except In certain contin· 
gencles, not permitted to hold office 
again. So far as the intrinsic char
acter of the proceedings, it is the 
same; so far as the penalty assessed, 
it is practically the same. And, 
therefore, the only difference Is the 
two courts-one this Court and the 
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other the District Court; and I take investigation of any other matter, 
it, therefore, that if th'at is not a or for any other purpose that may 
criminal proceeding, th'en this could be ordered by the Legislature of this 
not be either. State, or either house of such Legis· 
- The other_ feature, however, to lature, bef9re any committee hereto
which I wish to direct the attention fore appointed by the Legislature, 
of the Court is that even if I be of this State, or by either house of 
wrong . on this subject, if I be incor- said Legislatilre, and now pending, 
rect, and If the Chair holds that it or before any committee that may 
is a criminal case, and I have prac- hereafter be appointed by the Legis
ticed law so long that I sometimes lature of this State, or either house 
find that the Courts do not always thereof, at this or any subsequent 
agree with me (laughter) and I have session, such investigating commit
on occasions even conc!)ded, Jong after tee, and each member thereof, 
the decisions were rendered, .how- shall have fuJI power and authority 
ever, that perhaps the Courts would to administer oaths"- . 
be correct. I take it that is true of General Crane: Now, here is the 
all Of us, But even if we concede, part. to w~ich I invit!l llarticuiar at
and if the Court should. find that this tention : To administer · oaths to 
is a criminal case, within the mean- officers, clerks and stenographers 
ing of the Constitution, then I sub- that it may employ In connection 
mlt that the Legislature did not have with the performance of its duties, 
that In view, and that the statute and to any witnesses and parties 
under which this objection is made called to testify before it; and said 
does not, in terms, . include an Im- investigating committee shall have 
peachment proceeding within the ex~ full power and authority to .issue any 
ception. Now, have we that stat- and all process that may be neces
ute here? ' · sary to compel the attendance of 

Mr . .Hanger: it is"on the Chair's witnesses and the production of any 
desk. · . books, papers and other written doc.. 

' Mr . . Harris: Here it ls, Article umeiits it may designate, and' to com-
5517. pel any witness to testify in respect 

' 1Gelieral Crane: 5517. We have to any matter or charge by it being 
it here, Mr. President, , without investigated, in · ans~er to all perti
troubling you; here it is. nent questions Propounded by it or 

Now, let us 'give tbis the same under its direction, and to fin~ or 
meaning that we would ordinarily, Imprison any witness for his failure 
keeping in niind that when a Leg- or .refusal to obey the process served 
islature uses a word i.n a statute that on • him, by such committee, or to 
it is supposed to mean something; answer any such pertinent questions 
in other words, the presumption .must propounded; provided, that such fine 
be indulged that the Legislature in- shall not exceed one hundred dollars, 
tended something by every word that nor shall imprisonment extend be
it . employed. Now, all right. Now yond the date of adjournment of the 
(reading from statute) : "In the in• Legislature then in session; and pro
vestigation of any public officer vided, further, that the testimony 
elected by the Legislature"- given by a witness before such lnves-

A Voice: What article is that? ligating committee shall not be used 
General Crane: 5517. · (Reading against him in any criminal action 

of statute continued): "In the inves- or proceeding, nor shall any crfminal 
ligation of any public officer elected action or proceeding be brought 
by the Legislature, or the qualified against such .witness on account of 
voters 'of the State of Texas, or of any testimony so given by him, ex
any nominee of any political party in cept for perjury committed before 
'said state for- elec1ion by the Legls- such committee." 
lature, <ir qualified voters· thereof, to General .Crane (resuming argu
any public ,office i_n respect to mat- ment): The point to which I wish 
ters or charges that reflect upon the to direct attention is that this pro
personai or ofl'lcial integrity of such tection iS for the witness and not the 
public offi_cer or nominee, <ir that dis- : party being investigated. The party 
qualifies, . or tends to disqualifr, such is mentioned clearly and distinctly 
public officer· to hold the o1fice to only oilce, and that is ·when the au
whlcb. he has been elected or nom- thority of the· members of the com~ 
iilated by :iny political party, or any ·mittee to administer oaths is given, 
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and that Is that they may administer 
oaths to these officers, clerks and 
stenographers, to the parties, and to 
the witnesses; and then when it un
dertakes to define who witnesses may 
be, how their attendance may be pro
cured and they be coinpelled to test
ify, It limits Itself, it seems to me, to 
the witnesses, and does not include 
the parties. 

Now, it would be rather singular, 
If the investigation of a man-a de
fendant, with' a view probably of In
troducing Impeachment proceedings 
against him, If It be found necessary 
so to do, that the party himself may 
make any statement be chooses, vol
untarily, within that proceeding, and 
at the same time be absolutely pro
tected, and It cannot be quoted 
against him anywhere else-I acquit 
the Legislature of any such Intention, 
because the Legislature well knew 
when It passed this Act that a man 
charged with treason against either 
the State or the Federal government. 
charged ~·ith murder, rape or rob
bery or arson, charged with burglary, 
or anything else-that If he goes on 
the witness stand In a preliminary 
proceeding before a justice of the 
peace or a magistrate and makes a 
statement, that that statement can 
be Introduced against him anywhere 
and any time, If It is \'oluntarily 
made; and I am sure that they did 
not Intend to change the rule as to 
a defendant or a respondent In an 
impeachment case, but what. they did 
seek to do was to protect the wit
nesses who may be called to testify, 
in order to give the public the evi
dence against the party being Investi
gated, to protect them against any 
proceeding in any criminal case for 
anything that that evidence might 
disclose, except perjury. That Is 
public policy, and that seems to me, 
Mr. President, to be In accord with 
the entire policy of the State. 

Now, as associate counsel has 
aptly suggested, th is protection, now. 
to the witness-it does say that 
it shall not be used against him in 
any criminal proceeding nor shall 
any criminal action or proceeding be 
brought against such witness on ac
count of ar;iy testimony so given by 
him , except for perjury committed 
before such committee. Now, that 
language proves two propositions
first, that It Is to protect the wit· 
ness and not the other man; sup
pose that you have an Investigation 

-an Investigating committtee, and 
the party charged comes before that 
committee and admits that he Is 
guilty of every crime In the calendar 
against the public-that he has em
bezzled the public funds, that he has 
violated every law by which his 
office is governed-he comes and 
frankly tells the committee that. 
Now, Is there a lawyer within the 
sound of my voice who believes that 
that committee would be powerless 
to report to the Legislature that 
fact, and that the Senate, sitting as 
an impeachment court, would be de
prived by this statute from using 
that man's confession of his Incom
petency and bis unworthiness to 
fill that office. Was It the Inten
tion or the Legislature to silence the 
tongue, to cut out the confession and 
to make the people at home-the 
taxpayers and those who are to be 
protected by law, and its officers who 
are supposed to execute It, are they · 
to be left entirely powerless? Was 
that the meaning of the Legislature? 
I acquit It of any such crime; I don't 
believe they so intended It, nor do 
I believe that language justifies that 
oonstructlon. 

Now, Mr. President, you will ob
serve that I have confined myself to 
the Texas statutes and to the Texas 
authorities, admitting frankly, as I 
do, that most of the authorities that 
I have been able to find outside of 
Texas classify Impeachment as a 
criminal case--crimlnal proceeding; 
but conceding that they are right so 
far as they go, I believe that the 
Texas authorities, by necessary in
ference, -make it a civil proceeding; 
and now I call your Honor's atten
tion to the fact that a quo warranta 
proceeding is a civil case, although 
It provides that . the · party ousted 
from an office or the corporation 
ousted, may be fined as w·en. 

J have felt that I owed this much 
to the Court and to the Presiding 
Officer before asking the Introduc
tion . of · this testimony, and I have 
stated the questions as clearly as I 
know how. 

Senator Bee: Mr. President. 
The Chair: The Senator from 

Bexar. 
Senator Bee: l wanted to ask 

General Crane, before counsel for re
spondent answers, to state again, 
very bt'letty, I know be will, exactly 
what he Is now proposing to offer, 
Its purpose and scope, not only so
the court will understand counsel. 
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but wnen counsel for respondent an
swers, the court will also ·be well 
aware. 

Senator Balley: After . Genefal 
Crane Is through I want to offer a 
resolution. 

The 9Jlalr: Very well. 
General Crane: Well, frankly, 

·senator, that would be rather an 
exten·slve· sort of a statement. I 
want to offer all of the statements 
that we deem pertinent, that he has 
made, in reference to the ·conduct 
Of the ' Temple· State Bank, in refer
ence to the payment of the $5,600 
of his private debt out of tb.e Gov
ernor's funds which were held in 
the Temple bank, all of his state
ments that he has made about the 
payment of his grocery bills and 
other · expenses out of the public 
Treasury, that we deem necessary, 
and all of the statements that he 
ha_d made on each and ·every one of 
the accounts. You will observe that 
this record is rather large, and this 
Is not all of It, all that is laid there
lt would be a littl,e dlflicult to state 
It with particularity jui;t now. 

Senator Bee: That meets the 
suggestion i had in niind. I just 
wanted to settle· in my m1nd whether 
you Proposed to offer th~ testimony 
Of .ne Governor before the investi
gating committee, or excerpts from 
it. ' . 

Ge_neral Crane: No, sir, we propose 
•to ·otrer such excerpts as we think are 
applicable, . recognizing the rule that 
they· would be entitled to offer what 
we omitted on ' the same points. 

Senator Bee: · I understand. 
Senator Balley: Mr. President. 
T,he Chair: The Senator from De· 

Witt. 
:Senator Balley: I offer the follow· 

itig resolution: 
·The Chair: Is it for the Senate, or 

the Court? 
'Senator Balley: I think It can be 

adopted by the Court. If not, I offer 
it as, a motion. I think It can be 
adopted as a resolution under the rules. 
· The Chair: Mr. Hanger, counsel 
tor Respondent, desires that the Court 
stand at ease for a few minutes untn 
he can get up and get together ·a. few 
authorities for use in his argument. 
Is. ,there any objection by counsel or 
the court? · 

General.Crane: There ls no objec· 
tlon here. 

The Chair: We might consider this 
now. · ~r. Hanger will be excused, and 
wheti ·-we consider this resolution we 

will stand at ease if Mr. Hanger has 
not returned. The Secretary wlll read 
.the resolution. 
' Thereupon the Secretary read the 

-resolution as follows: 
"Resolved, That for the purpose of 

discussing and considering the objec
tions to reproducing from the House 
Journal the original evidence of Hon. 
J. E; Ferguson in the matter of his 
'impeachment, as well as the admls· 
sibility of such evidence, the Senate 
retire to its consultation room and go 
into executive session after counsel for 
the Board of Managers an<! also the 
Respondent have concluded their argu
ments." (By Bailey.) 

A Senator : Second reading. 
The ·Chair: A second reading is 

called for. 
(Thereupon the Secretary again. 

read the resolution.) 
Senator Bailey: Mr. President. 
T.he Chair: The Senator from De

Witt. 
Senator Bailey: I move the adop

tion of the · resolution. 
The Chair: The Senator from De

Witt moves the adoption ot the reso
lution. 

Senator Balley: Of course, we wUl 
~linply discuss the matter and. speak In 
executive.session. We can do so much 
more freely than In open session. I 
take. It that, It will be Impossible for 
Senators to ·discuss this matter with· 
out disclosing more or less their posi
tions In this impe:i,chment proceeding. 
If not In direct language, their i:emarks 
will indicate· the trend of their minds. 
I believe it would be better for us and 
better for the proceeding · that when 
counsel · have concluded their argu
ments, both for the Board of Managers 
and for the Respondent, that we then 
go into executive session, or, rather, 
as the rules provide, into our consulta
tion room, which will necessarily be 
here, and discuss the matter with our
selves and among ourselves and then 
come out and vote In the open Senate. 
I yield to -the Senator from Bexar. · 

Senator Bee: I , of course, under· 
stand that the Senate has the power 
and Is absolute and supreme within It~ 
own wishes and own judgment; but 
does the Senator from DeWitt believe 
that the best purpose would be sub
served for the Senate of Texas slttin" 
as a Court-not as a Senate, but as a 
Court-to discuss In secret sessions 
out of the presence of the Respondent 
-I am not speaking of the Board or 
Managers of the House or the prose-
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cullm; connsel, I am nor upeaking ,,f 
cm1osel for the Re~11ondent, hut under 
the Mnstitutlonal right c,f the Re
spondent I propound that Inquiry to 
the Senator, without expressing an 
opinion on It. 

Senator Balley: I think, Senator, 
we have as much right to discuss It 
out of the presence of the Respondent 
as a petlt jury would out of the pres
ence of the defendant. We occupy here 
in the Court the attitude o[ both judge 
and jury. The Chair can submit this 
question as an original proposition to 
us under the rules of procedure which 
we have adopted In the first instance, 
and to my mind it Is possible and 
more than probable that In a question 
of the gravity involved in this ques· 
tlon the Chair will probably do thnt, 
or if he does not, we can appeal from 
the decision of the Chair, and I leave 
It to the better judgment of the Sen· 
ate. I simply offer this resolution for 
what it ls worth. I think myself It 
would be better for us to retire to our 
consultation room, which will neces· 
sarlly involve going Into executive ses· 
&ion, because the condition of the 
weather is' such that it would be un
comfortable for us to be crowded Jn 
one of these committee rooms. If the 
Senate thinks It better to discuss the· 
matter here In 0°pen session In a run
ning debate, where we will be forced 
to make our remarks and answer all 
the questions propounded to us, what 
may be the condition of our minds at 
the time, then I yield to the wisdom of 
the Senate. If, on the other hand, the 
Senate thinks It better to retire where 
we wlll have this matter all to our
selves, we will be freer to discuss it 
among ourselves, and If we do disclose 
the trend of our thought or the condl· 
tion of our minds it will be for our
selves and among ourselves, and our 
positions will not be known in the mat
ter until all the evidence Is In and 
the arguments are concluded. Then I 
hope the Senate wlll adopt this reso
lution. 

Senator Bee: Will the Senator 
yield? 

Senator Bailey: Yes, sir. 
Senator Bee: I agree with the Sen

ator from DeWitt in the purpose and 
belief that It would contribute to a 
freer and fuller discussion to have It 
among ourselves. Couldn't we do this 
without a motion, . that this Senate, 
as a Court, go into exe'cutive session, 
reach the same conclusion by standing 
at ease for a limited length of time 
and then let the Senators have the~r 

consultations as they choose to have 
them, without having It appear of rec
ord? 

Senator Balley: I am afraid, Sena
tor, that plan would resolve Itself Into 
a number of little caucuses Instead of 
meeting here to discuss a broad prop
osition of law, as a cold and critical 
proposition of law. I do not want this 
case to go off on a technicality so far 
as I am concerned. I do not think it 
Is right to the people for It to go ofr 
that way, and I think the Senate ought 
to get together as a whole Senate and 
find out how they do feel about It be
fore our minds are fully made up, to 
sit down here among ourselves and 
give ours<'lves the benefit of whatever 
research any of us may have made·. be
fore we go back into open session and 
vote. 

Senator Bee : · Will the Senator 
yield again? 

Senator Birlley: Yes, sir. 
Senator Bee : Wouldn't It be bet

ter to let your resolution lie on the 
table until after counsel for the 
Board of Managers and for the re
spondent have argued the question 
thoroughly, then Jet your motion be 
considered by the Senate? 

Senator Balley: ~ will accept 
that proposition. I understand the 
Chair has ruled that we have a right 
to suggest to counsel for either the 
Board of Managers or the Respon
dent any point we ,may desire them 
to argue while they argue. 

Senator Bee : And have the right, 
if the Senator will permit, further

Senator Balley: Yes, sir. ' 
Senator Bee: That the Chair has 

also ruled that this ·senate, sitting 
as a Court, has a right to present 
their Individual views on the law 
questions. 

Senator Balley : Then, Mr. Presi
dent, I move that the resolution lie 
on the table for the present. 

Senator l\fcNealus: Mr. President. 
The Chair: The Senator from 

Dallas. Does the Senator from De
Witt · yield? 

Senator Balley: Yes, sir. 
Senator l\fcNealus : What has 

transpired in your mind at this time 
that 'ltould necessitate or Impress 
you with ,the idea that there Is any 
necessity for the Court to go Into 
executive session at this time? 

Senator Bailey: Nothing, Sena
tor, except the fact that we might 
be able to get freer expressions from 
the Senators. r think they would 
feel more comfortable to discuss this 
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legal proposition among themselves, stitution which is so ·dear to your 
that they would have greater· latl- heart and which you love to quote 
tude given them than if they were so much here. You know an execu-
dlscusslng· It In public. tive session is provided for in the 

Senator McNealus: Senator, do Constitution. 
you think · it is the proper time to Senator McNealus: I challenge 
discuss this question -before the evi- . the Senator or any other man to 
dence Is in? · show where th!) High Court of Im-

Senator Bailey: Yes, sir, as ·a peachment shall go into executive 
matter of law, it is permissible. session, if you have rules or if you 

Senator McNealus: This is not a don't have rules. The Senate as a. 
matter of law, statutory law; it is a Senate can go into executive session, 
matter of the organic law. . but you don't find any authority in 

Senator Bailey: Well, Senat9r, the Constitution for the High Court 
this Is a legal . question-the admis- of Impeachment to go into executive 
sibility of Governor Ferguson's tes- session. This is not the Senate, but 
timony, 'the .reproduction of his tes- the High Court of Impeachment, that 
timony, original testimony, In . the is the difference between the two. 
House, whether or not it · shall be Senator Balley: It is a matter for 
reproduced here,' is to my mind the Senate. If they think it advis
clearly and purely a legal proposi- able to ci.o so they can vote down my 
tion, ·resting largely, as General resolution and !,will take it in good 
Crane and others have indicated part. 
here, upon whether or not this is a Senator Johnston: Mr. Presicieµ.t. 
criminal proceeding. The Chair: The Seri.a.tor ' froin 

Senator McNealus: Senator, don't. Ha:r:ris. . 
you believe there is plain enough Ian- Senator Johnston: I raise ',the 

' guage in the Constitution to guide point of order that this is .all out of 
us witho.ut referring to all the stat- order. The Senator who .introduced 
utes? We laymen don't look to the the resolution has agreed to let it 
statutes . very much; we look to th.e lay over until the arguments of coun
provisions 'of the Cons.titution and sel are fini!\hed . 
think they are. clear enough without The Chair: The motion is .thab 
referrin'g to . all the s.ta.tutes, . and the resolution of the Senator from 
there is nothiJl.g said in it about the DeWitt lay over until the . close of 

· .Court going into executive session. the arguments. Those In favor say 
I am not referring to the .. general "aye" and those opposed "no." The 
scope of the trial, out I think we motion is carried ·and the resolution 
ought to be g!>;verned exclusively ,.by will now lie on the table. 
what the. Constituti9n provides, and Senator Bee: I ~ove that we 
that is so simple a layman can un- stand at ease until such. time as Sen· 
derstand it as well as lawyer. ator Hanger is ready to proceed, sub· 

Senator Bailey: Senator, those. ject to the call of the Chair. 
are the ·very .questions we will have The .Chair: The motion is that 
to discuss-the Interpretation of the we stand at ease until Senator Han. 
statutes and other constitqtions- .ger is ready to proceed, subject to the 
and that will necessarily involve the call of the Chair. Those in favor o! 
opinions of the different courts. the motion will let it be known by 

Senator McNealus: Well , I will saying "aye" and those opposed 
say to the Senator from DeWitt, then "no." The motion prevails, and we 
I don't feel bound to go into any ex- will stand at ease subject to the call 
-ecutive session if I don't want to. of the Chair. 

' Senator Balley: No, sir.' (Thereupon the Court stood at 
. Senator McNealus: And I don't ease from 11:15 o'clock a. m. unttl 

.th.ink the Senate as a Court ought 11:35 o'clock a. m., at. which time 
to go into executive session at this the Court reconvened.) . 
time, if ever. The Chair: The Court will come 

Senator Bailey: Then, Senator, to order. . 
vo.te· ag_ainst the resolution. Senator Be.e: Mr. President . . 

Senator McNealus: And I will The Chair: Senator Bee. 
step out. I want th11 public to know Senator Bee:. In consultation with 
everything transpiring here up to the Senator Hanger he informs me that 
time the session ends. he is not entirely ready to proceed, 

Senator Bailey: · That is the Con- and it occurred to me, as it is now 
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tweilty-five minutes to twelve, that 
It would better enable him to get his 
argument In better shape and at the 
same time not break Into It In a few 
minutes tr the Court would rise at 
this time to meet at 2 o•ctock. I 
move, therefore, that the Court Tise 
nnd meet at 2 o'clock, at which time 
counsel will be ready to proceed. 

(Thereupon, nt 11:40 o'clock a. m. 
upon motion or Senator Bee, the 
Court recessed until 2 o'clock p. m.) 

After Reeess. 

Tuesday, September 11, 1917. 

Afternoon Session. 

<Pursuant to recess, the Court re!. 
com·ened at 2 o'clock p. m.) 

The Chair: The Court wlJI come 
to order. The · Sergeant-at-Arms 
will please see that only those en
titled to the privileges of the Cham
ber remain Inside. 

Sergeant-at-Arms: All those who 
have not the privilege of the tloor 
will please retire. 

Senator Dayton: Mr. President. 
The Chair: The Senator from 

Cooke. 
Senator Dayton: I ask the unani

mous consent to send up and have 
read a committee report. 

The Chair. The Court Is called 
to order. Ir the Senator from 
Cooke wlll hold that until 5 o'clock, 
he can then send It up. 

Mr. Harris: Yes, sir, I wanted 
just nbout five minutes of the Sen
ate's time. I may repeat in some 
particulars, but I wlll be just as brief 
as possible, though. Counsel for Re
spondent bas cited Section 10, Indi
cative that Impeachment was a crim
inal proceeding. As I view the law, 
the Constitution defines crime, In 
Section 8 and in Section 16-de
flnes crime and dh•ldes It into two 
classes, felonies and misdemeanors, 
and gives the Court jurisdiction 
over the same; nnd Section 8 pro
vides that the Criminal Court shall 
have jurisdiction over all felonies. 

The Chair: What article ls that? 
Mr. Harris: Section 8. 
The Chair: The Article? 
Mr. Harris: Section 5. The Dis

trict Court shall have original ju
risdiction. Section 16 of the same 
article it ls provided, "The County 
Court shall have original jurisdic
tion of all misdemeanors," and It is 
our contention that the Constitution 
divides crime into two classes, and 

defines the classes as felonies and 
misdemeanors; and I wish to call 
the Chairman's-the Presiding Offi
cer's attention, and the attention of 
the members of the Court, to the 
provisions of the Penal Code and the 
Code of Criminal Procedure, as I 
wish to read from the Supreme Court 
decisions discussing that Article and 
Sections 1, 2 and 3 of the Penal 
Code. "Article 1, design of the 
code. The design of enacting this 
code Is to define In plain language 
e\·ery oft'ense against the laws of 
this State and affix to each oll'ense 
Its proper punishment." 

"Article 2, the object of punish
ment Is to suppress crime and re
form the oft'ender." 

"Article 3, all penalties must be 
affixed by written law. In order 
that the system of penal law In force 
In this State may be complete with
in itself-" 

A Senator: Mr. President, I wish 
to ask for better order in the Sen
ate Chamber. There Is so much 
confusion 'll'e cannot follow the gen-· 
tleman's argument. 

The Chair: Just a minute, Mr. 
Harris. We request that every
body be In perfect order In the 
Chamber; we cannot hear the 
speaker and cannot 1hear tbe evi
dence that Is otrered, and we can
not proceed with the decorum with 
which we should proceed unless we 
have order. Let's try to have per
fect order this afternoon. 

Mr. Harris: I will read again, 
for fear the Senator did not hear It. 
The Penal Code, this Is the first Ar
ticle. "The design of enacting this 
code Is to define In plain language 
every o!Tense against the laws of the 
State, and affix to each oft'ense Its 
proper punishment." 

"Article 2, the object of punish
ment Is to su.ppress crime and .re
form the oft'ender." 

"Article 3. all penalties must be 
affixed by written law. In order thnt 
the system of penal law In force with· 
In this State may be complete within 
Itself, that no system of foreign laws, 
written or unwritten, may be appealed 
to, It Is declared that no person shall 
be punished for any· act or omission, 
unless the same Is made a penal otrense 
and a penalty Is affixed thereto by 
the written law or this State." 

And I wish to read from. the de
cisions of our State just one article. 
The object of this article was to pro-
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hiblt prosecution for wliat was an of
fense at pommon Jaw, but not made 
penal by our statutes. The first ar
ticle of the Code ,of Criminal Proced
ure provides,-

. "It is hereby declared that this 
Code Is lntended"-

And .It is headed, "O~jects of this 
Code,"-

"It Is hereby declared that this Code 
is intended to el:nbrace rules applica
ble to the prevention and prQsllcution 
of offenses against the laws of this 
State; and to make the rules of pro
ceedings In respect to the prevention 
and punishment of offenses intelligible 
to the officers who are to act under 

· them; and to all persons whose rights 
are· to be atrected by them. It seeks-

"Flrst, · to adopt measures for pre· 
venting the commission of crimes; 

"Second, to exclude ·the offender, 
from all hope of escape; . 

"Third, to insure a trial with as 
little delay as shall be consistent with 
the ends of justlce.'' · 

Now, tb&-our Court-It IS my con-· 
tent!on that the Legislature plalrily ln
"dlcated an -Intention to define in one 
body ·of . laws . everything that was a · 
crime, and they state regardless of 

·what might have been the common law, 
ani:I regardless of what might be the 
laws In ·other States and approved pro
cedure In reference· to crimes. Now, 
you will not find either dlsb,rment of 

:attorneys or Impeachment proceedings 
defined as criminal, · and you will find 
no proceedings here In reference to lm
peach"ment proceedings. Now, our 
Supreme Court, In the disbarment case . 
General Crane i;ead, considered the 
very provisions I have read, to deter
Iii.irie whether or not the disbarment 
proceedings -under· our 'laws are crlm
·1nal "Jn their' nature, and Justice 
Gaines said~ 

·"It is due to· the Court. of Civil Ap· 
peals· to say that they probably felt 
CQnstrained to dismiss tpe · appeal by 
reason of .the ruling in the case of the 
State vs. Tunstall, above cited. That 
'was a ·proceeding instituted In the Dls
trlc.t .Court to disbar .an attorney, and 
the Court held that it, was a criminal 
case, and that being such, the Supreme 
Colir.t· had no power to bear and deter
mine t}le appeal.o But it seems to us 
,that that ruling is. based upon the lan
guage of the old statute,- which was 
repealed ·by the Revised Statutes nciw 
in ·force. If · .it be .admitted that the 
Legislature had the power to treat as 
:a: ci'!IIiinai ·.case one which is essen
tially civil in its nature; and thereby 

deprive the Supreme Court, as it then 
existed, of a jurisdiction conferred by 
the Constitution, it is clear to our 
minds that in enacting the provision 
of the Revised Statutes upon this mat
ter they !ntended to do no such thin~. 
The mere facts that the proceeding is 
to be conducted ill the name of the 
State, and tbat the statute uses the 
language, if 'the attorney be found 
guilty,' do not evidence such an inten
tion. On the· contrary, the Revised 
Penal Code and the Code of Criminal 
Procedure, which were passed at the 
same session of the Legislature; ex
pressly declare that it was the purpose 
of the Legislature in the one to define 
every ottense against the laws of the 
State (Penal Code, Article 1). and in 
the other to make rules of ·procedure 
In respect to tl:ie punishment of offenses 
intelligible to the officers ·of the State, 
and to the persons to be attected by 
them. Code of Criminal Procedure, 
Article 1. The one does not define the 
acts for which an attorney may· be dis
barred,''-

And I can say here, paraphrasing, 
that , that one does not distinguish 
.the case, for which a Governor may 
be impeached-"nor does the other 
establish the procedure applicable to 
such cases." 

The Chair: Mr. Harris? 
Mr. Harris: Yes. 
The Chair: What is the .date of 

that decision you just read, and by 
whom written? 

. Mr. Harris: By Justice Gaine.s, it 
doesn't give the date here. 

Mr. Henry: 1894, Scott vs. State, 
86 Texas. Oh, yes, delivere!l Jan
uary 15, 1894. 

Mr. Harris (to Mr. Henry): Much 
obliged to you (continuing reading): 
"The statutory regulations in regard 
to the disba_rment are embodied, as 
we have seen, In the Revised Civil 
Statutes, and we think that they were 
appropriately incorporated in that 
body of laws." 

Now, this Court, as I understand 
this decision, based its decision, 
partly, at least,. upon the view that 
the Legislature. had indicated clearly 
an intention that everything that" 
should be criminal in this State 
should be· set forth in the Code of 
Criminal Procedure, and everything 
that was civil should not be rncluded 
there, such is the view taken by the 
Supreme Court of it. They do not 
define -impeachment in the Code of 
Criminal Procedure-I mean in the 
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Criminal Code. Where Is the stat
ute? 

Senn tor Hudspeth: Pardon me, 
Mr. Harris, that decision was based 
upon the statute, wasn't It? 

Mr. Harris: Sir? 
Senator Hudspeth: That decision 

was based upon the statute, wasn't 
It? 

lllr. Harris: Upon the statute, 
and they discussed, Senator, the pro
visions of the Penni Code that I have 
read from. ' 

Senator Hudspeth: Yes, we have 
no statute defining impeachment In 
this State, have we? 

lllr. Harris: That ls true. We 
go to the Constitution for that. 

Senator Hudspeth: Yes. 
General Crane: That ls why the 

Court said a disbarment proc~edlng 
was no cr-imlnal action. 

Senator Hudspeth: Yes. 
General Crane: For. the same 

reason. 
lllr. Harris : I just wish to call 

the Court's attention, with reference 
to this statute, to the difference be
tween this statute and the Federal 
Statute, first, and then I want to call 
the attention to the provision In the 
latter part of this statute. The lat
ter part of this statute says, first, 
"Nor shall any criminal action err 
proceeding be brought against said 
witness on account of any testimony 
so gl\'en by him, except for perjury 
committed before the committee." 
\Vell, now, assume, if your Honor 
please, that the House of Representa
tiYes should begin an !nyestlgation 
looking to the Impeachment of a 
party-the Governor, say-and there 
should be no evidence justifying im
peachment introduced, but the Gov
ernor should Yoluntari!y take the 
stand and while on the stan·d should 
disclose facts justifying his impeach
ment-would the House be denied 
the right to have impeachment pro
ceedings on that testimony'? I think 
not. And yet. if this statute ls con
strued as contended by the atorneys 
for the respondent. such would be the 
effect. It says, "Nor shall any crim
inal action or proceedings be brought 
against such witness on account of 
such testimony ... and If this were a 
criminal action, impeachment pro
ceeding, we could not bring It 
against him based on his testimony, 
and we would have this sltuation
that he would take the stand with 
the knowledge that he might be ac· 

quitted on his testimony, and with the 
knowledge that he could uot be con
victed. Now, the Constitution pro· 
vldes that no witness shall he com· 
pelled to testify against himself, but 
the authorities now hold where a wit
ness voluntarlly takes the stand he 
loses that prlvllege and that lmmun· 
lty. Now, the difference I want to call 
your Honor's· attention to between the 
State and Federal stntutes,-the Fed
eral Statutes make no distinction be
tween parties and witnesses ; this 
statute says that any witness can be 
made to testify, and further says that 
any member of the Committee, or 
Chairman of the Committee. can swear 
both the witnesses and parties; In one 
case It gives authority to swear wit· 
nesses and parties, and In another pro· 
vision It deals only with witnesses; and 
I say that for Its real construction, 
that we must give some meaning and 
Intent to each word used where It can 
be done. and In giving that meaning 
and lnten t, I think that the construc
tion would be that the Legislature In
tended to give the officers and mem
bers of this Committee the right to 
swear both witnesses and parties, but 
give them only the authority to com· 
pel the attendance of the witnesses. 
That Is the first distinction. The sec· 
ond distinction ls In the provision or 
the Federal Statute that does not ap
pear ln our Jaw, and I get this pro
vision of the Statute from the speecn 
of Senator Balley-It ls Section 103 of 
the Revised Statutes: 

"No witness Is privileged to refuse 
to testify to any fact or to produce 
any paper respecting which he shall be 
examined by either House of Congress, 
or by any Committee of either House, 
upon the ground that his testimony 
to such fact or his production or such 
paper may tend to disgrace him or 
otherwise render him Infamous." 

And even In the Federal Statute, 
which made no dlstln<;tlon between 
witnesses and parties, while ours does, 
even with the Federal Statute. which 
has this added provision, while ours 
hasn't such provision. many of th~ 
ablest lawvers In the Senate took the 
position th.at the statement or Respond· 
ent was admissible against him; and 
certainly, under our statutes, ul)der 
our constitutional provision, the man 
who voluntarily tnltes the stand and 
there makes admissions against him
self, those admissions ought to be ad· 
mltted here, and I think that there ls 
no law against their admission here, 
I do not think It was the Intention 
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of. that . provision that the party who 
.volunfarily testified -should have that 
Immunity; and they only Intended that 
witnesses who were compelled to tes
tify against" . the parties should "have 
that Immunity; otherwise, there is no 
·meanl_Iig or no sense in the Legisla
ture · in using at one · place "witnesses 
and ·parties," and In anothe'r· place us
ing the term only "witnesses!' They 
must have had some reason · for mak
•ing. that · disti_nction, and the construe· 
tion- we place upon it ' is a reasonable 
one:' that In one ; place, if the party 
wished to. testify, that they .w.ould .have 
the r!gh_t to sweat him, but they could 

· not compel 'him to attend, and I thinlc 
that Is true-I don't think we could . 
compel ·the Governor. to testify oyer 

. there to any facts c;riminal in their 
nature, and we never contended we did 
have t_hat right, but expressly s.tatea· 
we did not have that right, as .the 
,record. wi!L sl;low-as we are contend
ing here; but. we contended we had 
the right to compel him to testify to 
matters not cr-imlnating to him. But 
we were overruled on that. and were 
denle,d the privl!ege of introducing 
him. · 

·Mr:· .Hanger: I hope, Mr. l"resi
d_eiit. that I may 'be pardoned for 
aga,ln_ suggesting the · extremity to 
which · our . friends are driven-for 
'the · .ofher. day. we heard most em
_pha'tica!ly that the reason why this 
testimony was -admissible was .be
ca11se 'of ~he \act that th_e Federal 
Statute existed, and we had no sim
ilar _statute in. our State, We now 
ho".!ever, find ·ourselves discussing 

· two prop0sitions: First, whether or 
·n._ot, as Mr. Harris argues, or 
seems to arg:ue, that it is , a crimin,al 
offens_~. that we are trying, to deter
mine whether· a criminal offense .has 
been .cominitted or n0t, but the ques
tion of ·whether or not this is a crim
inal , :fr~al'.. proceeding, action; and, 
second, whether or not there is that 
diffei'ence In 'fJJ.ese statutes-in this 
statute here, which withdraws the 
prote'cticin from a party when he be
_com~ a witness, .and· that the rule 
as ,to a _ p_arty is _different because he 
ii\ a_ ·p;irty '; he i1f nbt only j\1st a wit. 
ness then, .but a party in addition to 
being a , witness. Nbw, "in addition 
tt> the authority in the case of Hast
ingS:-:-:tlie 'Hastings case in Nebraska, 
to whrch we called the attention of 
the_ Co_u!ft the other· day-we desire 
to ·call: the a,ttention ot the President 
.a_nd ·the :members of · the Court tb 
·many btlief ·lioldings in this country, 

a.~--2c · 

that this is a criminal trial and pro
ceeding. You will remember that 
in the Hastings case, just to repeat, 
I think it won't take but a moment, 
in the 37th Volume of . the Nebraska 
Reports, General Crane-

General Crane : What page? 
Mr. Hanger: Page 96, and the 

following twenty . or thirty pages 
(read_ing): "ImpeachmeI\t Is, with 
respect to the production of · evi
dence and . quantum of proof re-
9uired ·to warrant a conviction, es
sentially a criminal prosecution, 
hence the guilt of the accused m'ust 
be established beyond a reasonable 
doubt." Beginning with the doc
trine on that subject in the fourth 
-I read from the fourth volume of 
Blackstone, and beginning · with 
that down to this time, I un_dertake 
to say they cannot find a. holding 
anywhere-I do not. think they could 
find one by any court that is not a 
criminal action, I don't think. they 
could. I read just a sentence. "But 
ah 'impeachment before the Lords 
by tbe Commons of Great Britain. 
in Parliament, is a prosecution of 
the ' a'ready known and established 
law, and has been frequently put 
int()_ practice; being a presentment 
to the most High and Supreme 
Court of Criminal .lurisdiction by 
the most solemn grand inquest or: the 
whole KingdoI!l-·" "Being a pre' 
sentment to the most High and Su" 
preme Court of Criminal Jurisdic-
tion." · 

Now, I read again, Mr. President, 
from the first volume o~ Mr. Story 
on the Constitution, page 582: 
(reading): "It is the boast of Eng
lish jurisprudence, and without it the 
tiower of impeachment would be an 
intolerable grievance, that In trials 
by impeachment the law differs not 

. in essentials from _criminal prose
cutions before inferior courts. The 
same rnles of evidence, the same· 
legal notions of crimes and punish
ments, prevail. 

I now read .just this one sentence 
from the American r:.aw Review, 
Volume 16: Impeachments: "The 
review Of the authorities and · argu
ments which . we have presented 
shows a substantial unity of opinion 
on most of -the questions discussed. 
Impeach

4
ment is a:. criminal trial." 

Senator Bee: What ls that, Sen-
ator? , · 

Mr. Hanger: The 16th volume of 
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the American Law Review. That Is 
the decision of an English court. 

Senntor Bee : I understand. 
Mr. Hanger: I call attention also 

to the 29th volume of "Cyc," Im
peachment Proceedings, page 1414 
(reading) : "Impeachment proceed
ings are regarded by the courts as 
criminal proceed ings , and if pro
vided for In the Constitution are to 
be governed by any constitutional 
provisions which regulate criminal 
proceedings." The citations under 
that are, the Buckley case, In the 
54th Alabama, the Hastings case, 
from whi ch I rend a moment ago, 
from the 3 7th NPbraska. The Buck
ley case, In the 54th Alabama, Is an 
exceedingly well considered case. I 
will read from the syllabus-the de
cision bears it out: "Impeachment 
under our Constitution Is a criminal 
prosecution; but not one in which 
the accused has n constitutional 
right to a jury trial." That Is be· 
cause of the provision In the Con
stitution that he is to be tried by 
the Senate. There is a reference In 
nearly all of those decisions to the 
6th volume of the American Law 
Register, In which there is prob
ably one of the most thorough dis
cussions or the subject ·In an entire 
chapt<'r of trial by impeachment that 
is nowhere else to be found in nil of 
our literature. 

General Crane: The page? 
Mr. Hanger: Page 257: (Rend

ing): "The text writers and leading 
jurists are of the same opinion." 
"The Court in general relies with 
clo~e dependence upon the opinion 
of the common law judges of the 
law of crime and criminal evidence, 
often exacting their continuous at
tendance to the detriment of othei' 
public business,"-J only read that, 
not because It applied, but because 
it is-well, "The text writers and 
leading Jurists are of the same opin
ion. The trial cliffers not In essen
tials from criminal prosecutions be
fore> inferior courts. The same rules 
of evidence, the same legal notions 
of crimes ancl punishments, prevail. 
For impeachments are not frameJ 
to alter the law, buf carry it into 
more effectual execution where It 
•might be obstrurted by the influence 
of two nowerful delinquents are not 
easily discerned in the courts of or
dinary jurisdiction by reason of the 
peculiar quality or the alleged crime. 
The jucl!;lllent thereof is to be such 

as Is warranted: by legal principles 
or precedents. • • • The pro
ceedings are conducted substantially 
as they are upon common judicial 
trials as to the admission or rejec
tion of testimony, the examination 
and cross-examination of" witnesses, 
and the legal doctrines as to crimes 
and misdemeanors." 

Mr. Hanger : The 60th Southern 
Reporter-G2nd that Is, General; I 
told you 60th, it is the 62nd; It Is 
another Alabama case. 

General Crane: 1 What page?' 
l\!r. Hanger: Page 189. (Read

ing. ) "Impeachment proceedings are 
highly penal in their nature, and 
~overnPcl by rules of law applicable 
to criminal causes, so that provi
sions of statute and or the Constitu
tion on the subject of procedure 
thPrein are to be construed strictly." 

I call your attention, l\fr. Presi
dent, in addition to what has already 
been read to you from the Constl
t ntion of onr State, to Section 16 of 
Art lcle 4. It is contended here with 
•Priousncss by these gentlemen that 
the rule is different in this· state' to 
what I! is in the others, that this 
unanimity of opinion and judicial 
ronstructlon by the courts .of all the 
other states of this Union that lm
nencl1mcnt trials are criminal actions, 
rloPs not obtain in this state-In ad
dition to what we ha\·e already read 
to this <·ourt, I desire to read this 
sc>ction 1 G (reading): "There shall 
also be a Lieutenant-Governor, who 
shall be chosen at e\'ery election for 
GO\'c>rnor, by the same electors, in 
th e same manner, continue In office 
for the same time,' and possess the 
same qualifications. The electors 
sha II distinguish for whom they vote 
as Go,·ernor and !or whom as Lieu
tenant-Governor. The Lieutenant
Governor shali, by virtue or his of
fic e, be President of the Senate. ant\ 
shall have , when in committee of the 
whole, a right to debate and vote on 
all questions; and, when the Senate 
is equally di\•ided, to give the castlni; 
vote. Jn case of the death, resigna
tion, removal from office, Inability or 
refusal of the Governor to serve, or 
of his Impeachment or absence from 
the State, the Lieutenant-Governqr 
shall exercise the powers and author
ity appertainlng to the office of Gov
ernor until another be chosen at the 
periodical e)ection, and be duly qual
ified, or until the Governor, Im
peached, absent or disabled, sha.11 
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be acquitted. return, or his disability 
be. rem·oved.',_ 

I undertake to sat, Mr. President, 
and membera of thfs Court, that if 
it was not regarded as a criminal ac

. tion and proceeding and accusation, 
. this Constitution would never have 
employed the term "until he is acquit-
ted.'' Clearly outside of and beyond 
all this unanimity of decision ,to 
which· we have referred, clearly be
yond the holding of every court, so 
far as we can find', in all the states 
throughout this Union, clearly be
yond the pel!ef and opinion and judg
ment and decision of the text-writers 
upon 'the subject, that it is a crim
inal action, if we may discaTd for 
the benefit pf the contention of these 
gentlemen and to satisfy their pur
poses in this contention, if we may 
discard the opinion · of Kent, of Story, 
and Bishop, and Blackstone, and de
clare that they werelgnota.nt of what 
sort 'Of proceeding this really is-if 
we can do that, we come to this con
stitutional provision again and find 
that it is regarded by the framers 
of our Ci>nstitution as a criminal ac
tipn, as a criminal accusation even, 
and If he goes-and if they are not 
found to be true, then .he ls ac<iuit
ted, in the language and in the term 
of this Section 16 of Article IV. 

Now, they have' said that he is just 
a party, that the protection thrown 
around a witness by this article, if 
they had known of •its existence the 
other day, would have at first ad
mitted this testimony or refused ad
miss.ion to this testimony, that by the 
language of Article 5 51 7 the protec
tion does.-not extend to a party, but 
only to a witness. I: call the atten
tion of counsel and the Court to the 
case · of State vs. Pfefferle, in the 
12th Pacilfc Reporter (reading): 
"Where a defendant in a criminal 
case"-7 

G.eneral 0rane: What page, 
please? 

Mr, Hanger: 406 (continuing 
reading): "Where a defendant in a 
criminal case ·takes the witness stand 
to testify in his own behalf, he as
sumes· the character 'of ·a witness, 

. a'nd is en, titled to the S!l-Ille privileges, 
a:iid subject to the same treatment', 
·and ·to be contradicted; discredited, 
or impeached, the same as any 
other witness." 

I call· attention to 40th . Cyc., page 
2414 (reading): "A party to a 
ci.vil ·action or a defendant in Ii, 

criminal prosecution who testifies in 
his own behalf .stands upon the same 
footing as any other witness, both ·as 
to the admissibility of the testimony, 
the methods of examination and 
cross examination, and the privileges 
which he may claim." 

The next is the 88th Northeast
ern Reporter, page 21-the case of 
Gude (G-u-d-e, Mr. Stenographer) 
vs .. Murphy, Building Superintendent 
(reading): 

"The party called in his own be
half does not testify as a party, but 
as a witness.''-. "A party called 
in his own beha.lf"~pardon me for 
re-reading. I think it will bear re
reading to these gentlemen-"does 
not testify as a party, but as a wit
ness; and the rules of evidence, both 
as to admissibility and methods of 
examination and cross-examination, 
apply to him in precisely the same 
way as to a witness who is not a 
party." 

I have read from the syllabus. The 
opinion bears out the syllabus fully. 
I am only reading from the syllabus, 
in order-88ih Northeastern, some
body is aslcing, I didn't catch who· · 
it was; I heard somebody asking. 

I · had one more citation that I de
sired to read frotn, but it seems that 
I lefc in the Library. 

We again call attention to the 
two provisions of the Constitution 
referred to the other day: 

The first is section 1 O of Article 
1, which reads as follows: 

"In all crim.inal !}rosecutions, the 
accused shall have a speedy public 
trial by an impartial jury. He 
shall have the right to demand the 
nature and cause of the accusation 
against him, and to have a copy 
thereof. He snail not be compel\ed 
to give evidence against himself. He 
shall have the right of being heard 
by himself or counsel, or both, shall 
be confronted with the witnesses 
against him, and shall· have com
pulsory process for obtaining wit
nesses in his favor. And no person 
shall · be held to answer for a crimi
nal offense, unless on indictment of 
a grand jury, except in cases in 
which the punishment is by fine, or 
imprisonment otherwise thau in the 
penitentiary, in cases of impeach
ment, and in cases arising in the 
army- pr navy, or in the militia, 
when in ac.tual service in time of 
war or public danger." · , 

That is a somewhat involved sen-
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tence, but robbed or the confusion 
-leaving out that which does not 
apply, it would read this way: 

"And no person shall be held to 
answer for a criminal offense, un
less on indictment of a grand jury, 
except * • * in cases of im
peachment." "For a criminal of
fense, unless on indictment or a 
grand jury, except • • in cases 
of impeachment." 

Now, then, of course, there i.s 
other language in between there; I 
am not attempting to read it just as 
it follows, but I say, leaving out the 
other language which does not apply 
here, that is the way the sentence 
would read as applicable to the 
quPstion of impeachment. 

Now, again, In Section 11 (read
ing): "In all criminal cases, ex
cept treason and impeachment"

General Crane: Is that the same 
.Article? 

Mr. Hanger: No, sir. Section 11 
of Article IV. (Continuing reading): 

"In all criminal cases, except trea
son and impeachment, he shall have 
power (referring to the Governor), 
after conviction, to grant reprieves, 
commutations of punishment, and par
dons;" ... "In all criminal cases, ex
cept treason and impeachment" ... 
If anything could be written stronger, 
more forcibly than Section 11 of Ar
ticle IV and Section 10 of Article I. in 
both of' which the express language is 
used, "In all criminal cases except Im· 
peachment," and again following that 
up, to make just as manifest as Inn· 
guage can make anything certain and 
manifest, in the other Article if the 
Governor is acquitted of the Impeach· 
ment-he could not be acquitted In a 
civll case; but even stronger than that, 
that is not so strong an Indictment or 
the belief of the framers of the Con
stitution and their view of what Eort 
of a transaction and action and pro· 
ceeding this is, because In these other 
two separate provisions of the Consti· 
tutlon just read they say in language 
that cannot be mistaken, I most re
spectfully submit, that. in all cri111inal 
cases except impcachmc11t-that is in 
effect, that is absolutely saying that it 
is a criminal case. 

We submit, on these authorltles, this 
question to your Honor. 

The Chair: Does anY. other counsel 
for Respondent desire to be heard? 

Mr. Henry: Mr. President, just one 
or two suggestions. I do not want to 
trespass-

the close. (Addressing the Chair) : 
Having made tqe objectiou, why, Mr. 
Henry will answer the argument of 
counsel on the opposite side and close. 

The Chair: I believe that is proper. 
Mr. Hanger: Yes, sir. , 
General Crane: Mr. President, my 

admission this morning in opening the 
argument was really broader than sus· 
tdined by the authorities produced hy 
opposing counsel. I will call your 
Honor's attention to the fact that those 
authorities, few of them say that this 
is a criminal case, but they say that 
the rules of evidence applicalJle to 
criminal cases apply herein, Now, the 
Alabama courts, I think, clearly an
nounce that an impeachment ls a crim
inal proceeding, and Mr. Story, in writ
ing his 'book on constitutional law, 
IJased his theory that it was a •;rim
inal proceeding upon the fact that 
there were common law ·offenses 
against the laws of the United States . 
As a matter of course, there are none. 
Again, in this Nebraslrn case which 
was read, your Honor wlll note that 
they are not contfned, as we are, in 
the trial of criminal cases to defined 
crimes; but, "Where in an impeach· 
ment proceeding the act of official de
linquency consists In the violation of 
some positive provisions of the Consti
tution or statute which is denounced 
as a crime or misdemeanor, or •vher.:i 
It is a mere neglect of duty wllfully 
done with - a corrupt intention, or 
where the negli~ence is so g!"oss :md 
the disregard of duty so flagrant as to 
warrant the inference that it was will
ful and corrupt, it is a misdemeanor 
in office within the meaning.of Sectl'ln 
5, Article 5, of the Constitution." 

Well, now, Your Honor knows that 
in Texas no man can be tried for a 
crime of any kind or character un
less it is defined by the statute and 
the penalty thereto affixed, and, 
therefore it would be -a travesty on 
common 'justice to say that an Im- ' 
peachment proceeding is a criminal 
proceeding, when at the same time 
the acts, many of which are r~lled 
on, are not contrary to the positive 
law, perhaps, but may be or may not 
be. Anything that renders an offi
cer unfit for office is sufficient to be 
made the basis of an. impeachment 
proceeding, and in. the face of the 
Texas statute which says that no 
criminal proceeding can. ever be 
brought unless there is a positive 
statute defining the crime a·nd assess

Mr. Hanger (To Mr. Ht!nry): Take Ing the punishment therefor. . I con-
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cede what Cyc. says in the same way. 
And, now, Your Honor, on the Ala
bama case--the Alabama case that I 
called · Your Honor's attention to in 
opening, that is the law in Alabama, 
and they do so hold. The American 
Law Register-6th American Law 
R e g i s t er, is simply an artlclll 
written by a lawyer,.whom I do not 
know, he may have been a . good 
lawyer or a poor one, lt doesn't mat
ter, ·but at any rate, as I am calling 
Your Honor's attention to it, it Is 
not authority, It is simply a state· 
ment; and yet those statements do 
not go to the extent of calling It 
a criminal case, but say that the 
rules of evidence as to the quantum 
of proof that are applicable In crim
inal cases apply here. Now, If the 
Clourt please, I would be perfectly 
willing t.o apply all of the rules In 
criminal cases as to the quantum of 
proof -here that are applied In ordi
nary criminal cases, and that is, I 
would not ask to have a single state
ment of Governor Ferguson admitted 
that he made over in the House be
fore the Committee of the Whole, 
except it be such statement as If he 
bad an examining trial before a 
Justice of the .Peace, It would not 
likewise be admissible against him 
on Indictment. They are not want
ing to apply the ordinary rules of 
a criminal case here, but are asking 
for a special application, they are 
asking this Court, the Senate of the 
State or Texas, to say that a poor 
iellow .tried In the criminal court 
who has had an examining trial. and 

'l°'f he bas been before the c;rand jury, 
if he Is to be tried in the crl.mlnRl 
rourts, eVCl'Y statement tha~ he made 
in the examining trial, every state
ment that he made before the grand 
jury was admissible against him. 
For what purpose? To convict him. 
But, forsooth, because a man holds 
an office he ls covered over with some 

. sort of privilege, he can make any 
kind of a statement in his examin
ing trl11l, the Impeachment comes 
and he Is Immune. For what reason? 
Simply because he holds an office. 
llfr. President, that Is contrary not 
onlJI •to the rules of evidence and to 
the rules of law In Texas, but it is 
contrary to the principles upon which 
this government Is founded, that be
cause a man clothed with an office 
ls to be tried for a certain criminal 
course, if you call it criminal fn an 
Impeachment proceeding, it he has 

m:ide a statl!ment in his examining 
trial, because be ls an officer it can
not be admitted against him; but a 
private citizen, when he makes a 
statement, ft can confront him. I 
thought, Mr. President, tbat In this 
country all men were free and equal, 
that equal and exact justice was 
meted out to every man, and special 
privileges would be claimed by no 
man. I want Governor Ferguson to 
have every protection that any other 
citizen of Texas can have; I would 
not deny him any of that. But I 
1leny to Governor Ferguson, or · any 
other official In this State, any pro
tect!oa under the administration of 
the laws of this State that wm not 
be given to the humblest citizen In 
this land. 

Senator Page: ilrr. President, I 
would like to suggest to General 
Crane, H he will permit me. 

General Crane: Certainly. 
Senator Page: That I would like 

to hear him on this proposition, be
fore he finishes that Section 10 of 
Article I, referred to by both General 
Crane and Senator Hanger, says that 
"no person shall be held to answer 
for a criminal ofl'ense"-this is as to 
whether this Is a criminal action or 
not. 

General Crane: Yes, sir. 
Senator Page: "Unless on in

dictment of a grand jury except in 
cases in which the punishment ls by 
fine, or Imprisonment otherwise than· 
in the penitentiary, In cases of im
peachment." Now, then, why the 
language In this Constitution unless 
the framers of the Constitution de
nominated this, General, a criminal 
ollense, which says thftt "no person 
shall be held to answer for a crim
inal of!'ense, unless on indictment of 
a grand jury, except In cnses In which 
the punishment is by fine, or impris
onment otherwise than In the pen
itentiary, in cases of impeachment." 
I just-that proposition bothers me 
a little bit. 

General Crane: Somebody get 
our copy of the Constitution. 

Senator Page: Article 10 of 
Section 1, It Is there. · 

General Crane: Article 10, Sec-
tion 1? ' · 

Mr. Hanger: Yes, sir. 
General C)"ane: Article 10 of 

Section 1? 
The Chair: It Is Section 10 of 

Article 1. 
General Crane: Oh, Section 10 
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of Article 1. Now, i will get It. Now, 
to get this In the proper connection, 
responding to the Senator from Bas
trop, I will say : "In all criminal 
prosecutions the accused shall have 
a speedy public trial by an Impartial 
jury. He shall have the right to de
mand the nature and cause of the 
accusation a gainst him, and have a 
copy thereof. He shall not be com
pelled to give evidence against him
self. He shai! have the right of be
ing heard by himself or counsel or 
both, shall be confronted with the 
witnesses against him, and shall 
have compulsory process for obtain
ing witnesses in his favor. .Amd no 
person sh'.111 be held to answer for 
a criminal ofl'ense, unless on Indict
ment of a grand jury, except in cases 
in which the punishment Is by fine, 
or imprisonment otherwise: than In 
the penitentiary, In cases of impeach
ment, and in cases arising in the 
army or navy, or in the militia, when 
in actual service in time of war or 
public danger." 

Now. my idea about that has al
ways been that the Constitutional 
Convention did not Intend to define 
crimes in that section, but they did 
mean to say that no person should 
be held to answer for a crime or a 
charge of any kind unless presented 
by a grand jury, except of the kind 
mentioned; that in those cases no in
dictm ents were necessary, but now, 
Senator, I construe that in connec
tion with Section 10 of-Section 16, 
8 and 16, of Article V, as I believe 
It is a fair construction to take all 
of the provisions on the same subject 
together. Article (Section) 8 says 
that, "The District Court shall have 
origina) jurisdiction in all criminal 
cases of the grade of felony; In all 
suits in behalf of the State to recover 
penalties, forfeitures and escheats; 
of all cases of divorce; of all misde
meanors involving official miscon
duct." 

Now, Senator, I make this pro11osi
tlon, that if this Is a criminal ofl'ensc 
-and that is the one with which Sec
tion 10 was dealing-if It is a criminal 
offense, if it is a felony, then this Sen
ate has no control of It, because a spe
cial provision of the Constitution gives 
that to the District Court. If It Is a 
misdemeanor constituting officlai mis
conduct-If that ls what we are trying 
the Governor for, then the District 
Court has jurisdiction of that. And 
I take it, therefore, that when all 

crimes are divided Into felonies and 
misdemeanors, ·. that the Constitution 
going on to define them, that then 
the courts that try only those crimes 
are the only criminal courts we have; 
and whatever may be the other ex
pressions In the statute, when the con
vention came to deal with this one 
question of the division of offenses and 
of their definition, they divided them 
Into felonies and misdemeanors, and 
placed the jurisdiction In the particu
lar tribunals to· try them. Other mis
demeanors not classified here, as the 
Senator knows, are triable either in 
the County Court or the Justice Court. 

Now, I am not speaking now alone 
here; I would not presume even to 
ask the Senate to take up my per
sonal views, perhaps, as against the 
views of some distinguished law writ
er. even though he be not a judge, but 
here is what Judge Gaines says-one 
of the most accomplished lawyers who 
ever graced the bench at any time. 
He says: "It Is due to the Court of 
Civil Appeals to say that they prob
ably felt constrained to dismiss the 
appeal by reason of the ruling In the 
case of The State vs. Tunstall." Then, 
passing over what .be said there. "But 
It seems to us that that ruling Is based 
upon the language of the old statute, 
which was repealed by the Revised 
Statutes now in force. If It be admit
ted that the Legislature bad the power 
to treat as a criminal case one which 
Is essentially civil in its nature, and 
thereby deprive the Supreme Court, as 
It then existed. of a jurisdiction con
ferred by the Constitution, It is clear 
to our minds that In enacting the pro
vision of the Revised Statutes upon 
this · matter they Intended to do no 
such thing. The mere facts that the 
proceeding Is to be conducted In the 
name of the State, and that the 
statute uses the language, If 'the at
torney be found guilty,' do not evi
dence such intention." 

Now. I . would say to distinguished 
counsel on the other side, Senator 
Hanger, that an acquittal means noth
ing in that clause of the Constitution, 
because the Supreme Court says that 
the use of the term, in trying law
yers, that the attorney shall be found 
guilty Is not even of any significance. 
"On the contrary"-now listen to this, 
this Is the Supreme Court of Texas, 
the highest tribunal In this State, and 
the one authorized to Interpret both 
its Constitution and Its statutes,-"On 
the contrary, the Revised Penal Code 
and Code of Criminal Procedure, wbic'b 
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were passed at the. same session of the 
Legislature, expressly declare, that It 
was the purpose of the Legislature in 
the one to define every offense against 
the laws of the State,. and in the otner 
to make rules of procedure in respect 
to the punishment of offenses intel
,I!glble to the officers of the State and 
to the persons to be affected by them." 
Now, "The one does not define the acts 
for which an attorney may be dis
barred." I state again, the Penal 
Code'-'-paraphrasing Judge Gaines' elc· 
gant English, the Penal Code does not 
define the acts 'for which the Governor 
may be impeached. ."The statutory 
regulations fn regard to the proceed
ings for disbarment are embodied, a$ 
we have seen, in the Revised Civil 
Statutes, and we think that they were 
appropriately · incorp'brated in that 
body of laws." I say, paraphrasing 
that again, that all of the acts in refer
ence to impeachment are properly em
.bodied in the civil code of this State, 
and not in the Code of Criminal Pro
cedure. 

Now, you not only have the judg
ment of the Legislature expressed in 
that Penal Code and that Code of 
·Criminal Procedure as to what is a' 
crime and what is not, but you have 
the Supreme Court of the State,. 
composed of not only one learned 
Judge, but of three learned Judges, 
declaring by an undivided opinion 
that they thought that was a proper 
decision; and at that time, I call 
your attention to the fact that HoD
ora:ble John W. Stayton was Chief 
·Jus~ice and Honorable R. R. Gaines 
and Honorable T. J. B.x:own were the' 
Associate Justices. There was no 
dissenting opinion in that. Now, I 
am not asking, therefore, that this 
Senate as a Court follow what I 
say; I am not asking that they dis
regard what opposing counsel say; 
bht I · am asking that they accept the 
'settled construction, which has. 
never been questioned, of the Su
preme Court of this State-and I 
do not mean to call in question the 
ability of an:v men there now or who 
were ever there-but I say that 
when three of the ablest men who 
'ever sat upon it occupied positions 
then that are held by others now. 

Now, l want, before getting away 
from_ that, to remind counsel that 
"Not guilty" , is not an unsual plea 
in a Civil case. I remind distin
guished counsel on the other side 
that .in every suit in trespass to try 
·title "NClt guilty" is the first plea 

of the defendant. I also remind 
them that in the little justice of the 
peace proceedings known as forcible 
entry and detainer "N.ot guilty" is 
the statutory plea, and · when a man 
pleads not guilty it .is not understood 
that he is not guilty of a crime, 
that is not It, because he has not 
been charged with one, but 1 he is 
not guHty of trespassing upon that 
property; he. is there as a matter of 
right. Therefore, when we say that 
a Governor or an officer is found 
not guilty it does not mean he is not 
guilty of a crime, but he is not guilty 
of the charges against him, and he 
ought not to be impeached. Now, it 
is but fair to remind you that, as the 
Penal Code has said; the opening 
Article of it-for fear I misquote it, 
have some of you gentlemen got the 
Penal Code? Now, they say-the 
Legislature, this is its language: 
"The design of enacting this code 
is to define in plain language-in 
plain language"-what? "every of
fense against the laws of this State
and to affix to each oliense its proper 
punishment." Now, everybody
knows we have no common I.aw of
fences in this country, and this code 
states every one of them. Now, 
when they defined the offenses, as I 
pointed out to you before, the Con
stitution fixed the courts in which 
those offenses must be tried. Again, 
it Is well known that it is the set
tled policy of this State, as it is of 
the Nation, that no man ca,n be tried 
twice for the same offense; and yet 
you can impeach a Governor here 
and you can oust him from office 
and he may be indicted by a grand 
jury of this State for the same of
fense_;_that is, for the same acts 
that are embodied in the impeach
ment articles-and the judgment in 
the impeachment court is no bar. 
You ma:v do . the same thing if he is 
acquitted . That is another sort of 
nronosition. Now, the code adds 
further : "All penalties ·must be 
affixed by written law-in order that 
the system of penal law in force in 
thii; State may be complete within 
itself, and that no system of foreign 
laws, written or unwritten, may be 
appealed to, it is declared that no 
person shall be . punis11ed for any act 
or omission un1ess the same is made 
a penal offense, and a penalty is af
fixed thereto by the written law of 
.thii< St~tp,." 

Mr. President, indulge . me a mo
ment, please. 
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Genernl ('ran<:>: Now. here again. 
roming to this Sl'clion 11 of Article 
4. I can gi\'e yon my construction or 
that. whirh I believe is a fair onP. 
"In nll criminnl cnsc>s, Pxcept treason 
and impea .. hm<'nt, the GO\·ernor shall 
ha1·e pow<'r, after con\'ktlor., to grant 
re1iriel'es, C'ommntations of p11nish-
111Pnt, nnd pardons; and, under such 
mies as the L-:>glslnture may pre
scribP. he shnlJ h(l\'e powPr to remit 
finrs and forfeitures. "'ith the ad-
1' '.r<' ancl eonsent or the Senate, he 
m'.lv grant fHlrdons in cases of trea
son'; 'and to this end he may respite 
a senten eP thcrdor until the close of 
the snrreeding session of the Legls
lat ure; prol'iderl, that in nil cases of 
rC'missions of fines and forfeitures, 
or i::rants of reprieYe, commutation of 
punishments or pardon, he shall file 
in the office of the Secretary of State 
h is reasons therefor." l\ly theory 
about this has always been that the 
Constitutional Convention intended 
to guard the people against the par
doning of people who had committed 
treason, and they also intended not 
to gil'e any man the power to rel!eve 
an officer impeached or the burdens 
that ha\'e been put upon him; that 
that was a matter they did not pro
pose to lodge in executil•e hands. 
Now, you see, it is not all crimlna, 
matters im·olved in that, becaust 
judgml'nts that ;,ire pure!~ clvH In 
their nature hal'e been remitted, 
when they are called forfeitures of 
hail bonds-I believe the statute may 
in some instances call that a crim
inal proceeding, but at .any rate I 
hf' lie\'e there is some eY1dence of a 
remission of that sort, the power to 
do which was not questioned. But 
those references to impeachment be
ing a crime in those passing sections 
of the Constitution are fully met 
when you come to where the Con
stitution lodges the power to try, 
iiot some offenses, not just a few of
fenses, but all offenses-lodges t~e 
power to try a11 offenses in the dis
trict court or the county court or the 
justice court, and then ]eaves the 
Legislature to give the definition or 
those crimes, and this Legislature has 
declared and the Jaw is that no man 
can be tried for a crime until I~ Is 
defined by this body and appropriate 
punishment affixed thereto. 

Now, I haYe taken a11 the time of 
the body on that subject. I now 
again repeat my former statements 
about this statute. Senators, I am 

ser;ous about that, and I believe that 
if you will glYe it proper considera
tion you will reach the same conclu
sion. 

Sc>nntor Bee: Mr. President. 
The Chair : ' Senator Bee. 
Senator Bee: General, will you 

reacJ us that statute again-as you 
proceed to d lscuss it? 

Genernl Crane: Yes, sir. That 
is just what I was preparing to do, 
Senator. It is 5517 . Now, this 
statute-now, mark you, the burden 
is not on us. That Governor Fergu
son's statements can be Introduced 
In this case unless prohihited by this 
statute is certain. Now, their conten
tion is that this statute prohibits us 
from introducing it, and here is its 
language: "In the investigation of 
any public officl!r elected by the Leg
islature, or the qualified voters of 
the State of Texas or of any nominee 
of any political party in said State 
for election by the Legislature, or 
qualified voters thereof, to any pub
Jic office in respect to matters or 
charges that reflect upon the per· 
sonal or official integrity of such 
public officer or nominee, or that 
c!isquallfies, or tends to disqualify, 
such public officer to hold the office 
to wl11ch he has been elected or nom
inated by any politlcal party, or any 
investigation of any other matter, or 
for any other purpose that may be 
ordered by the Legislature of this 
State, or either house of such Leg
islature, before any committee here
tofore appointed by the Legislature 
of this State, or hY. either house of 
said Legislature, and now pending, 
or before .any committee that may 
hereafter be appointed by the Leg
islature of this State, or either house 
thereof, at this or any subsequent 
session such Investigating commit
tee"-~ow, here Is where they begin: 
"Such Investigating committee and 
each member thereof, shall have full 
power and authority to administer 
oaths to officers, clerks and stenogra
phers that It may employ In connection 
with the performance of Its duties, 
and to any witnesses and parties called 
to testify before It; "-now, that Is the 
only time that parties are mentioned; 
··and said Investigating committee shall 
have full power and authority to issue 
any and all process that may be neces
sary to compel the attendance of wit
nesses and the production of any boolrn, 
papers and other written documents It 
may designate." Now, I submit, Sen-
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ators, that that clause does not refer needed no protection on . that point. 
to parties. I submit that that would But perhaps · some one Of · them had 
not always compel the attendance of been guilty of something that would 
a defendant, to submit a party and put have been an infraction of the penal 
him on the witness . strmd under this laws of the State of Texas and some 
statute, to submit matters. that would criminal prosecution might he begun 
Incriminate him, I don't helleve any- against them somewhere for some of 
body has ever contended that they the acts they disclosed. Now, . the 
could; they might compel him to give statute says: "Now, Mr. Witness, 
some testimony about some matters You may rest perfectly secure in this. 
that would not tend to incriminate The State is interested in getting all 
him; that perhaps would he an open these facts against the man we are 
question, but to compel him to bring Investigating. You cannot be pun
boolts and papers and give testimony ished for anything but one, and · this 
that would incl'imina.te him is contrary is for failure to tell the truth before 
to the spirit and genius of the C!'vll · the Committee. If you do that, you 
and Criminal Statutes of this State. may be- indicted for perjury; but no 
Now, that ls where he ls to be pro- matter what other crime you may 
tected,-"and to compel any witness to commit here, you are protected." 
testify in respect to any matter or 'l nat far it is a wise statute; it 
cltarge by it being iz;i:vest!gated"-not shows the Legislature had a wise 
a party-"in answer to all pertinent and humane and patriotic purposf' 
questions ·propounded by it, or under before it. But to so construe it 
Its direction, and to fine or Imprison that a d·efendant who takes the stand 
any witness for his failure or refusal voluntarily and makes disclosures 
to obey the process .served on -him by that may be against his interests 
such committee, or to answer any suc!:l when that is the purpose of the in~ 
pertinent questions propounded; pro- vestigation, ls to find out about him, 
vided, that such fine shall not exceed to say that those disclosures cannot 
one hundred dollars, nor shall lmpris· he used in the impeachment pro
onment extend beyond the date of ad· ceeding, to institute which is per
journment of the Legislature then In haps the purpose of the investiga
session; and provided, further, that tion, ls to say that the Legislature 
the testimony glven''.-hy whom? By intended to say to the defendant, 
a witness, not a party-"glven by a "You can make yourself absolutely 
witness liefore such investigating com- immune her~ by testifying before the 
mtttee shall not he used against him examining committee; you can say 
in any criminal action or proceeding. whatever you please, and you can
ner shall any criminal action or pro- not be punished for any disclosure 
ceeding he brought against such wit- •you make nor can the charges be sup
ness on account of any testimony so ported by your testimony; It cannot 
given ·by him, except for perjury com- he quoted against '/cu again." Now; 
mitted before such committee." Now, Senators, there is another view of 
Mr. President and Senators, I beg lo that. The construction I am insist
say that that language itself indicates ing on' puts the Governor on t)le same 
'Jlhat was nii!ant: · that perhaps by the basis that you or I would he on in 
production of 'books and papers by the the criminal courts · if we happened 
witness or some statements he might to he Indicted in the . criminal court 
make he might subject himself to a for treason and we had an examina-. 
··criminal prosecution before some crim- tion before a magistrate. Why, on 
Ina! court, and It was deemed proper that charge of treason, where our 
that he should be therein protected. lives may he the ' forfeit if they 
Now, ·let me call your attention, Sena- prove it, they can prove every state
tor, to this one further fact: It is not ment we made voluntarily in the ex
supposed that' witnesses called before amining court. Then, let me ask 
an investigating committee when they you; do you think that the Legisla
are investigating somebody else are ture sought hjr this statute to pre
golngto he charged with impeachment; vent our using the declartlons of t)le 
that is not In the contemplation of the Governor, his deliberate statements 
parties. Why, suppose· that in this In- made under oath on the witness 
vestigatlng committee over here-w~ stand, guided by his counsel, in an 
had wltneses Jrom all parts of the investigation-prevent our using 
country; they wou.ld come there with them in order to protect the public, 
full knowledge that we were no..t or rather· in order to give this Sen
expecting to impeach them; they ate a proper opportunity to judge of. 
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the merits of the controversy be
tween this Board of Managers and 
the Respondent? I take it, not-I 
take it, not. That was not the legis
lative purpose. I would acquit It of 
that; first, because it .is unwise; sec
ond , because it establishes a sort of 
royalty in this government, that 
when a man holds an office and you 
seek to impeach him, the law throws 
around him a shield that does not 
protect any other citizen under any 
other circumstances. I do not be
lie\·e that, Senators. I do not be
lieve that was the purpose of the 
Ll!gislature, and I do not believe 
that that language, properly con
strned, is susceptible of that mean
ing. 

Now, just one moment, as to that 
Federal Statute, · and I will have 
concluded. Where is that Con
gressional Record? 

Senator Bee: Here it is. 
General Crane : Thank you, Sen

ator. Now, attention has been 
called to the distinction between the 
Federal Statute and our State Stat
ute. I think it Is ample. The Fed
erai Statute applies to witnesses 
and does not name parties; and 
then, besides that, the Federal 
Statute, I doubt whether it was 
properly construed by the Senate, 
but even if had been properly con
strued, the point that I wish to 
make is that its language is essen
tially different from this, and then. 
as pointed out by Senator Bailey in 
his argu.meut in the beginning of it, 
one section, 103 , says that "No wit
ness is prh·ileged to refuse to testify 
to any fnct, or to produce any paper 
respecting which he shall be exam
ined by either House of Congress, 
or by any committe of either House, 
upon the ground that his testimonv 
to such fact or bis production of such 
paper may tend to disgrace him or 
otherwise render hi1n infamous." 
lie could be compelled under that 
section of the statute to testify to 
any fact, howe\•er disagreeable, how
ever infamous It might make him in 
the community; and yet they sought 
to protect him because of that. Now. 
those Senators thought even that 
did not apply, and here is the 
argument they make: "Plainly," 
says the Senator'> pursuing this 
line of argument, which was like
wise aclopted by others, "the pur
pose of that statute was to enable 
the committees Of either House. or 
either House itself, to compel the at-

tendance and the testimony of any 
witness, and it provides, contrary to 
the rule of law obtaining in the 
courts, that the witness shall not be 
permitted to decline to testify upon 
the ground that it might disgrace 
him or tend to render him Infamous. 
Having deprived him of the privi
lege which he would enjoy before 
the courts of this country, and hav
mg compelled him to testify before 
its committees, even to his own in
famy or disgrace, Congress very 
wisely then p1'ovided that such testi
mony should not be adduced against 
him in any criminal proceeding in 
any court. But, Mr. President this 
is. not a criminal proceeding,' and 
tins, In my opinion, is not a court 
within the m!laning of that statute. 
The Constitution may seem to con
template that we shall sit as a court 
when we try the President, because 
it provides that the Chief Justice of 
the United States shall preside at 
such a trial. Whether that was in
tended, as has been· suggested by 
some, to protect the President 
against the rulings of the Vice
President, who might succeed to the 
Presidency · in the event of the Pres
ident's conviction and removal, or 
whether it was intended, as bas been 
suggested by others, to secure a more 
certain and a more correct lnterpre
ta tion or the law, I do not undertake 
at this time to decide. My own opin
ion is that the reason which pre
vailed upon the framers of the Con
stitution to provide that the Chief 
Justice shall preside over the Senate 
when it tries the President on im
peachment charges was that the Vice-' 
President might be suspected of hav
ing a deep and peculiar personal in
terest in the result qf such a trial. 
But whether one or the other was 
the reason , It can not be successfully 
contended that this is a Court within 
the meaning of Section 859, or if lt 
shall be held that this Is a Court 
then it can not be contended that 
this is a criminal proceeding within 
that sect ion. The very provision of 
the Constitution under which we are 
proceeding negatives the idea that 
Ibis is a criminal act!on: becau~e It 
expressly provides that no matter 
what our judgment may be, it onlr 
excludes the incumbent against whom 
it may be pronounced from the hon
orable office which he bolds, and it 
leaves to the ordinary administration 
of the criminal jurisprudence of tile 
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country the punishment for his l!rim- lature used that because they were 
Ina! acts." That. argument is con- then defining all criminal actjons. 
elusive, to my mind. and it is cer- Mr. Henry: Mr. President. 
tainly conclusive when construed in The Chair: Mr. Henry. 
connection with the State statutes Mr. Henry: WltJ1. all due respect 
and tbe . several provisions of the to the distinguished counsel for the 
State Co11stitution. Managers, Gener:i.l Crane, it will be 

Now.,~at, I believe, Is all that I necessary to separate some of his 
·!II".• h h c t argument which was not argument. 

desire to.·say, I t ank t e our an<,\ from the real logic of h0is remarks. 
all of Its members for the patient The ·General is mistaken. We are 
hearing they have given me, and I not invoking any rule here .that 
.ask simply In behalf of' the Hoard would give the Governor of Texas a 
·ol' Managers and the people uf th!! privilege that should not be accord

, State whom they repr<Jsent that the ed to the · humblest citizen of this 
swdrn statements of Governor Fergu- land, of the smallest officer of this 
son, deliberately made before the State. 
Committee of the whole House, in thi; Mr. President, in running back 
presence ·of his counsel and advised through ~ll the impeachment trl_al,s, 
by them of his right at all times, not only m .the Senate of the United 
given on direct examination and cross . States, but m most of the States, 11;s 

· t· · · . f . h v tend I have read them and recall them, it 
exam1na ion, so ar as t c. may_ . is a remarkable thing that is revealed,' 
to elucld~te the· several rropositio~s that most all of these impeachment 
before this court, that we be permit- cases were based on charges that 
ted to introduce. them in evidence so were ·not statuable offenses, they 
as to ·enable this Co~rt t •J do abso- were not defined by a statute, and 
lute and prompt justice. . yet officers, higu and low, have been 

Mr. Harris: Mr. President, I arraignM in the Senate of the United 
want to make this suggestion to the States, and in the Senates of other 
Senators· for their consideration on States and have been tried; yet, in 

. th!l matter of construction. Nothing this case, in these charges, there, are 
. is clearer than the Legislature has some allegations that amount to 
said in the Penal Code, 'Ye shall charging the Governor with a fel
now define all · criminal procedure ; ony, and so much more the reason 
w.e shali define all crimin.al a::tion. why we shouid be ·careful in coming 
They might not have defined them to a conclusron on this proposition. 
all, liut they have s~ttled this deft- But the Governor is not invoking 
nition. And the Legislature having any right under that statute that 
said lhat, rightfully or wrongfully, has been read, that was enacted in 
when the Legislature comes along 1907, that is not given to any other 
and uses the term criminal proced- witness that has taken the stand, 
ure, isn't it the rule of construction or that took the stand in the pro
that you refe1; Iiack to what their ceedings in the House. Now, one 
definition of .what a criminal action of the Senators this morning made 
is? '.!.'hey theiilselves have said, a very wise suggestion to this body, 
"We are now defining a criminal ac- if I may be permited to advert to 
.tion," and they themselves ha.ving that~ because it will. be of value to 
said it, when they use'd the . term us in arriving .at our conclusion. He 
"criminal action," isn't it proper to said. that we would do well to con
say that the Legislature used it in suit the Constitution and stay close 
the sense in which they repeatedly to the Constitution In this trial
li~ed. it in the Criminal Code? I and no Senator has made or will 
think so; I think that would be the make · a more salutary remark than 
proper construction, and I submit that in· this proceeding. 
it now in order that Mr. Henry may Now, Mr. President and Senators, 
answer it; the Legislature them- General Crane and bis counsel have 
~elves having said that this was the been driven . to very great extremr
.definltion of all criminal actions, ties in t!his trial. We have a right 
and' 'all crimlna1 proceedings; when to comment on this spectacle and to 
the Legislature therefore uses the analyze it. Under all of the laws 
term "criminal action," it is proper of this land it is incumbent upon the 
to assume that they used it in the Managers of the House to make out 
sense In which, they had J?reviously their ,case in this body beyond a 

:us·ed it. It is clear that the Legis- reasonable doubt. It is the business 
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of the House of Representatives, 
through their l\Ianagers, to make out a 
clear case against the Governor, or 
any other officer who Is impeached, 
and in the closing hours of their tes
timony, seemingly not being satisfier! 
with what they have adduced here they 
seek refuge ·In going back to the 
House of Representatives and bring· 
ing testimony to this body as the ad· 
mission or the Governor, which, In my 
judgment, the statute was intended to 
exclude. 

Now, Mr. President, let us see what 
the Constitution really does say about 
this, and it has been read and re-read, 
and yet there were suggestions that 
have not been made In regard to it. 
In a very few words. Artcle 15 of Sec· 
tion 1, states: "The power of Im· 
prachment shall be vested in the House 
of Representatives." The language Is 
not as full and complete as the Con
stitution of the United States, which 
I will take up presently and refer to. 
brc.'luse it draws a very clear line of 
distinction there and will throw light 
on the argument as we go along. Then 
It provides in Section 2 for the im· 
peachment of the Governor, 'Lieuten· 
ant Governor, etc. Then we come 
down again to the question of the 
judgment that' this body lJlaY render 
In impeachment trials. and In Section 
4 of that Article we find this language: 
"Jurlgment ·in cases of impeachment 
shall extend only to removal from Of· 
flee and disqualification "from holding 
any office of honor, trust, or profit un· 
der this State. A party convicted on 
impeachment shall also be subject to 
Indictment, trial and punishment ac
cording to Jaw." A party convicted. 
In civil proceedings is a judgment of 
conviction-it is a judgment of recov
ery, and those who framed the Con· 
stitution meant that if this Senate 
came to the conclusion that the case 
was made out by the Managers of the 
House. then a judgment of conviction 
should be made out as in criminal 
cases. I commend that to you, Mr 
President, and every member of this 
Honorable Court. and think It throws 
a flood of light on this proposition. 

Now, let's go .back for just a little 
while and see what the history of Im· 
l_leachment trials has been: When the 
delegates assembled In the Ph!ladel· 
phla Convention to write this Consti
tution of the United States the ques
tion of Impeachment was reached and 
there were many delegates who con· 
tended that the forum for the trial 
of an Impeachment case should be be· 

fore a jury, and other delegates con
tended that the proper forum was be· 
fore the Supreme Court of the United 
States. And there in that convention 
those two propositions were debated 
for days and days, and I think that 
you will find in reading Elliott's De· 
bates giving ,the history of the dis· 
cus:;ion, that no delegate 4'er sug
gested that this was not a· criminal 
action or proceeding. It seemed that 
there was a uniform and universal 
agreement on the one proposition that 
an Impeachment trial was criminal In· 
its nature. We will do well to adhere 
to the landmarks In the history of Im· 
peachment trials, and rules that have 
been laid down, and they cannot be 
stated and restated too often In order 
that we may make no mistake. Here 
Is Story on the Constitution, one of 
the greatest expounders on that docu
ment that has ever written touching 
its provisions, and he concedes that 
an Impeachment trial Is criminal In 
its nature. Then he lays down these 
rules. and you will find them sus
tained by the courts everywhere, In ' 
every State of this Union, I will un
dertake to say, and by the Courts of 
England as well, and courts every· 
where: "the same rules of evidence, 
the same legal notions of crimes and 
punishments prevail, for impeachments 
are not .framed to alter the law, but 
to carry It Into more effectual execu
tion where It might be obstructed by 
too powerful delinquent or not easily 
discrrned In the courts of ordinary 
jurisdiction by reason of the peculiar 
quality of the alleged crimes." That 
doctrine ls laid down· In the very clear
est language, and I undertake to say 
that it has been adhered to for more 
than a hundred years and has never 
been overrufed. 

Now, Mr. President, when the fram· 
ers of the Constitution of the United. 
States and the State of Texas referred
to the word "Impeachment" they had· 
In mind the rules of evidence and law, 
the Interpretation that had been 
handed down to us by the common. 
Jaw, but here ls the difference between 
the Constitution of the United States 
and our State Constitution, which 
will aid us In the Interpretation 
of these provisions. In the Federal 
Constitution, Article 2, Section 4, I 
believe, "The President, Vlce-rresi· 
dent, and all civil officers of ·the 
United States shall be removed 
from office on impeachment for and 
conviction" (using the same word) 
"of treason, bribery, and other high 
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crimes and misdemeanors." Our to that doctrine as enunciated by 
Constitution does not ;contain the Mr. Story. 
words "or other high crimes or mis· Now, Mr. President, our Co·nstitu
demeanors." Then we read further : tion has left out . those words, but 
"Judgment in cases of impeachment this Senate must interpret what con
shall not extend further than to re- stitutes high crimes .and mlsdemea
moval from office and disqualiflca- nors. Does the court now, from the 
tion to hold anti enjoy any office of language of the Constitution-they 
honor, trust, or profit under the must say themselves just what con
llnited ·'·States; but the party con- stitutes an impeachable offense. 
victed shall never~heless be liable Now are you going to say, will any 
and subject to Indictment, trial, Senator say that the Governor of 

'judgment and punishment, accord- the State is not entitled to the same 
ing to law." privileges under that statute that has 

The Article III, Section 3, pro- been reiid. a'nd under this Constl
vldes: "The trial of all crimes, ex- tution, as any other officer or citi
cept cases cif impeachment, shall be zen? In other worps; wiH these 
by jury, and such trial shall be held gentlemen in their sad extremity 
in the· State where the said crimes here be allowed to bring the record 
shall have been .committed; but . from the H-e>use against the Consti
When not committed within any tution, against the written law on 
State the trial, shall be ·at,. such place impeachment., the established law on 
or places as the Congress may by impeachme·nt for more than a hun-
law have directed." cJ:red years and against that very 

Now, Mr. !'resident, on various statute that was written to protect 
occasions gentlemen have thought any witness, will they be allowed 
in the senate of the United States, to bring it here now and make out 
and in the House of Representatives, their case? The burden is on them, 

as I have said, they must clearly es
that these provisions of the Federal tablish it, and not only that, If there 
Constitution were not adequate In Is any doubt on this question It 
an impeachment trial, and they have should be resolved in favor of the 
undertaken to Introduce, and have Respondent. But, how can there be 
enacted a code of laws In regard t.o any doubt in regard to this statute? 
itnpeachment trials, but they have The more General Crane read it. the 
always been met by the unanswer- more he convinced me that we could 
able argument that · the Congress .of not possibly be mistaken and that 
the United States can neither add t.o we are entitled to Invoke its provi
nor subtract from what Is written ·sions. 
In that Constitution, and therefore Now let us refer again to the 
w~en the words "high crimes" and. Swayne case: There is no need of 
''.misdemeanors" have been written hurrying, and I do not intend to de" 
into the Constitµtion of the United tain you much longer. There was 
States the Congress of the United Judge Swayne, a Federal Judge from 
States has no right to say by their Florida, arraigned before the House 
legislative action what shall consti· of Representatives, and th€m his case 
tute high crimes and misdemeanors; was sent to the Judiciary Committee 
and then we are met with the prop· of the House and he appeared volun
osition that if the ·American Con- tari!y and invited the Chairman of 
gress should pass any such Act as the Committee; who was at that time 
that, that takes from or adds to this Mr; Jenkins of Wisconsin, to admin
proposltion of the Constitution which lster the oath to him. He made his 
uses the expression "high crimes statement, and afterwards the House 
and misdemeanors" it would be an preferred and exhibited articles . of 
unconstitutional act. Then we are impeachment to the Senate, and when 
reminded of .the common law, and the managers got to the Senate of 

l
wahw,enthweree gyooubawck
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nconmemarolny the United States they made out the 
best case they could, but it wasn't 

one hundted cases tried in the Eng- good enough, and then they under
·!ish Parliament, what constitutes took to bolster it 'up by' offeril).g the 
high crimes and ,misdemeanors. And statement made by Judge Swayne be
so, I think I am safe In saying that fore the House of Representatives, 
all ·of · the commentators on our Con- or Its authorized committee, and that 
stitutlon and our laws have adhered Senate discussed this question at· 
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very great length, solemnly and ad- House had no right to bring his ad
visedly, and notwithstanding the missions there and make out their 
opinion and argument of the distln- case when they had failed. Now 
guished Senator from whom General there Is no use veneering the real 
Crane read, they determined that this question th.at we have before us. 
kind of a case was criminal In its Something Is wrong with this case 
nature and that the managers had somewhere or these gentlemen would 
no right to bring this testimony not want this testimony. I think I 
there and ·offer it. have got a right to say that, because 

Now, I don't care about all the fur· the Constitution gives us the right to 
belows and frills, with all due r espect say that it should not be admltt~d, 
to General Crane, that he reads in and the Constitution was written to 
regard to that statute that he has govern just such cases as this. So 
read so fnely from. This is the gist I think the statute-
of the question : The Chair : You say the Constl-

Senator Hudspeth : Pardon me, tution gives you the right, what pro
Mr. Henry, what was the vote on vision of the Constitution do you 
that in the Senate? have in mind? 

lllr. Henry : I was coming to that lllr. Henry: This provision of the 
right now . I will find it and answer Constitution, taken as a whole, that 
it. The vote on that question, when Mr. Hanger read, Section 10-tho·se 
the vote came. there were twenty- that we read In his argument. 
eight ayes in favor of It and forty- Now, M•. President, I want to take 
fi1·e nays against It . And If I may that Fe1eral s tatute which was Sec
digrern and go out of the record and tion 859 , of the Revised Statutes, 
mny be so permitted in discussing which I believe was written before 
th is question, I want to say that dur- the State statute was enacted, and 
ing my experience in listening to perhaps that Swayne trial had some
these discussions, I never heard an thing to do with the enactment of 
abl er or better discussion of any le- th e legislation here in Texas. ·"No 
gal proposition than that one, and so testimony given by a witness before 
impressed were some of the Senators either House, or before any commit
with the position, like General Crane tee of either House of Congress, shall 
is h ere, that they were right, they be urnd as evidence in any criminal 
raised ·the question the second time proceeding against him In any court, 
and the presiding officer again sub- except in the prosecution for perjury 
mitted it to the Sena te anrl they de- committed in gil•ing such testimony." 
cided that tha t testimony of Judge Gol'ernor Ferguson was a witness In 
Swayne"s was not admissible, and yet the House. He was called as a wit
in that case he was not charged with ness there, he was sworn as a witness 
the l'iolat !on of any criminal statute. there, and he was cross-examined as 
He was charged with violating a a witness there under the same rules 
civil s tatute which pro1·ided that he of e\'idence. · 
should reside In the district of which Now, let me have that State stat
he was a Federal District Judge, and nte . You will have seen General 
the evidence showed that instead of Crane. relds this statute. he always 
residing in the State of Florida he goes back and reads it~5517 is the 
resided in Guyen court, Delaware, article, goes back and reads It from 
across the river from Philadelphia, the begipning, While the statute 
and that was one of the grounds of has speclal parts about the real es
impeachm ent , and you may run sence of It, the question is here just 
through a ll of the charges and there as it was in tltis statute that I read: 
Is nothing criminal in these charges. "and provided further," the concrete 
It was s imply a charge that he was' proposition-"that the testimony glv
guilty of official misconduct, or off!- en by a witness-" just like a wlt
ciaJ misbehavior , if you please, is the ness under the Federal statute, 
term of the Constitution or the "'given before such investigating com
United States. And yet the Senate mittee shall not be used against him 
said that although this Federal judge in any criminal action or nroceedlng, 
was charged only with misbehavior nor shall any criminal action or pro
in office as a Federal judgt, he was ceeding be brough.t against such wit
entitled to the protection of the Con- ness on account of any testimony 
stitution, and those gentlemen who given by him, except for perjury 
were tbe managers on· the part of the committed before such committee." 
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Now, Is It not a most"extrE.:me lnter
p.retation that the gentlemen under
takes to giye to this statute when he 
tries to draw the distinction between 
a party who is a witness and a wit
ness who is not a party. Parties can 
be witnesses in cl-vii cases, they can 
be witnesses In criminal cases, and 
this statute was, I undertake to say, 
so written iil the light of these for
mer statutes and trials, with the view 
of •covering ·just such cases as this. 
Now should not these gentlemen be 
compelled to reach their difficulty 
in some other way? That 'Is for the 
Court to decide, it is not for this Re
.spondent to determine for them. He 
stands only on his rights as written 
into the law. He does not ask that 
·Y.o.u add anything to the statutes, and 
:he. certainly does not believe that 
anything should be subtracted from 
them. Why talk about this not be
ing a criminal proceeding, Mr. Presi
denJ, When all through eV~l'Y: clause 
of the· Constitution you read, the 
words "acquittal," and "conviction," 
and "crime" and "criminal proceed
ings" and in addition to seeking to 
take the high office away from the 
Respondent. Then the gentleman 
points tGl the fact that they could go 
further and the Respondent could be 
convicted. 

Yes, here is one section I intended 
to read and I am glad Illy attention 
has been called to it. This is ·sec
tion 3. "When the Senate is sitting 
as a court of impeachment the Sena
tors shall be on oath, or affirmation, 
to impartially try the party im
peached; and no per.son. shall be 
convicted without the concurrence 
of two-thirds of the Senators pres
ent." After saying that this Court 
is to be sw.9rw. to try the party im
peach.ed, not,;thll action, but to try 

· the party, and upon. conviction cer
tain things shall be done. 

General Crane: jll:r. President, 
with permission of counsel, my at
tention ha•been called by some·peo
ple here to the fact that the vote 
in the Swayne case was a partisan 
vote, .and that nearly all of the vot
ers ·on the mln·ority were Demo
cra~. with one exception among the 
minority, and all 'those voting in the 

· l'legat:ive, .but 11.ve, were Republi
cans. Is that true? 

Mr. Henry: i :wm state candidly, 
as f!tr as I remember, at that time 
the ·Senate of 'the United States was 
Republican in "their majority, bt1t 

wnether the analysis on the vote on 
the Federal impeachment charges 
are concerned or not, makes· no dif
ference, because on this vote, 
whether this• was a criminal pro
ceeding or not, party lines went to 
pieces. . 

General Crane~ But I'm asking 
you there If that vote on that very 
question, if th,e vote in the negative 
w;i.sn' t practically a party vote, and 
if the vote in the affirmative was not 
likewise a party vote? 

Mr. 'Henry : It may have been 
practically so, I do not recall, but 
will analyze It later. You read from 
the argument of · the distinguished 
Senator from this State who voted 
it was not a criminal ·Proceeding, 
but I say party lines did go to pieces 
and finally when the vote was cast 
the impeachment fell because those 
gentlemen were ·not allowed to bring 
that record from the .douse of Rep- · 
resentatlves there and bolster up 
their case; tnat it was not in the 
trial, ·and yet in a little while there 
the i:;enate of tne United States, and 
for years afterwards, and ther!! is a 
Senator sitli11g here on this floor 
who was a member of that body at 
that time· that they impeacued . and 
put out ·of offtce a corrupt Federal 
Judge from the State of Pennsyl
vania, and party politics had noth
ing to do with the final judgment. 
I want to acquit the Senate of the 
United States of deciding the Swayne 
case, or the Achbold case, or any of 
those other cases where jµdges have 
been impeached, o·f partnership, 
when they made the case against 
thern irnpeachable the Senate did its 
duty, and there were too f~w votes 
on the side of impeachability. 

Now,. M;. President, I think I 
have touched upon about all the 
points I want to discuss, and we 
ask this Honorable Court to ponder 
long and well on these questions, for 
these proceedings will· be read many 
a year fi:.om now and will be quoted 
in other impeachment trials, not 
only in tne South, but in other 
States, and you are recording a pre
cedent today, and it ,is not necessary 
for me to even suggest that every
one should do. his duty, i/ecause I ' 
·know they ;will, and aft!jr they have 
done all that and impartially tried 
the party in this case, I feel confi
dent that we will be accorded our 
rights under the Constitution and 
the law. 

The Chair: Does any member of 
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the Court desire to be beard on the 
law questions? 

S!'natcr Bee: lllr. President. 
The Chair: Senator Bee. 
Senator Bee: It occurs to me the 

motion of the Senator from DeWitt 
would probably be In order at this 
time. I understand the Senator from 
DeWitt filed a motion here that we 
retire for consultation. If that mo
tion Is agreed upon, why, then, I would 
like to discuss the matter with the 
Court here; otherwise In executive 
sessl9n. 

Seuator Dalley: Mr. President. 
The Chair: Senator Balley. 
Senator Dalley: I am not going 

to speal; to the motion. I am simply 
going to call It up and leave it to the 
Senate as to whether or not we dis
cuss It among ourselves or In open 
session. I will call the motion up 
and asl; for action on It. 

The Chair: The motion Is whether 
we shall retire to deliberate prepara
tory to the decision or whether the 
proposed evidence Is permissible. Are 
you ready for the question? 

Senator Hudspeth: I would like tCJ 
ha \"e the resolu lion read. 

The Chair: The Secretary will rend 
the resolution. 

(Thereupon. the Secretary again 
read the resolution altered by Senator 
Bailey.) 

Senator Hudspeth: Does the Senn· 
tor from DeWitt yield? 

Senator Balley: Yes, sir. 
Senator Hudspeth: Do you mean 

by that that we go Into executive ses· 
slon here In this Chamber? 

Senator Balley: Just as the Sen· 
ate sees fit. We can retire to the 
Secretary's office If It Is large enough. 

Senator Hudspeth: I don't know 
whether the Secretary's 'Office Is large 
enough. 

Senator Balley: I rather think we 
would have to have It In the Senate 
Chamber on account of the weather. 

Senator Caldwell: Does the Sena· 
tor from DeWitt yield? ' 

The Chair: Does the Senator from 
DeWitt yield to the Senator from 
Travis? 

Senator Bailey: Yes. sir. 
Senator Cahlwell: Does your reso· 

lutlon provide that we shall decide It 
in executive session? 

Senator Balley: No, sir, but dis· 
cuss It there and come back and vote 
In open session. 

Senator l\fcNealus: lltr. President. 
The Chair: Does the Senator from 

DeWitt yield? 

Senator Dailey: Yes, sir. 
Senator.McNeaJus : If it ls adopted 

anti we go Into executive session as a 
Court. I want yo"U to point out what 
obligation there Is except a mo·ral obli
gation to keep the secrets of that 
cnncus secret? 
· Senator Balley: Nothing, I take It. 

Senator !11cNealus : Well, I will call 
attention to what will happen just as 
surely as the Senate adopts this reso
Jntion and 11roceeds as the Senator 
from DeWitt ls asking us to do: 
There will be rumors around the Cap
itol, there wlll be rumors over the 
State and published in the press or 
the State about a lineup, when Sena
tt>rs get to discussing this matter 
among themse1ves, and someone will 
find ont how ench Senator has stated 
his views of the matter, and I think 
we should have no such thing happen. 
I feel sure that wlll be the result or 
the caucuses, and I don't believe It ts 
good policy. If It ·wasn't for that, 1 
don 't believe there is any authority 
for it. I !;now that the Senate as a 
legislative body can have executive 
session, hut the Court can not; there 
Is no authority for It In the Constitu
tion. 

Senator Balley : The rules we have 
adopted provide for the proceeding. 

Senator l\IcNealus: I have never 
seen n rule yet that Is paramount to 
the Constitution; that goes farther 
than any rule. 

8cnator Huc\speth: Will the Sen-
ators from Dallas and DeWitt yield? 

Senator l\IcNealus: Yes, sir. 
Scn.1tor Balley: Yes, sir. 
Senator Hudspeth.: Don't you be

lieve if e\·ery Senator goes Into that 
caucus and gives his word that he 
will not reveal It, don't you believe 
it will not be revealed? 

Senator l\1cNealus: If you· don't 
go into a caucus there will be 
nothing to reveal. I don't believe 
it is right to the people or the State 
to deliberate over any of the pro
ceedings up to the time the evidence 
Is all in- don't believe it is right 
to do it anywhere except In the open. 
I am willing for everything I do or 
say to be known to the public, and 
I hellev!' every other Senator ought 
to feel the same way. Just as 
sure!~· as the caucus is held, or what 
Is termed an executive session, you 
mark what I tell you, gentlemen, 
there will be rumors and talk about 
a line-up, about how this is going 
to come out, and all that. I recall 
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a little incident that happened in 
the House proceedings when they 
published the line-up . 
. Senator Hud~peth: How will that 

affect the final result, even if there 
are a few rumors? 

Senator McNealus: It can do the 
Senate as a judicial body no good 
to have that kind of reports circu
lated agaHist it. Anyhow, I don't 
think it is right or justified. The 
Constitution allows us as a legislative 
body . to go into executive session, 
but nowhe·re in the provisions for 
judicial proceedings covering im
peaehment can you find anything au
thorizing the judlcial ·body to go into 
executive session. 

Senator Henderson: Mr. Presi-
dent. 

The Chair: Senato:f" Henderson. 
Senator Henderson: I would like 

for the Secretary to read the . rule 
adopted providing for executive ses
sion. 

Senator McNealus: I .admit the 
existence of the rule. 

Senator Henderson : I don't know 
whether it is th.ere myself, and 
woulJ lilte to have it read, if the 
Senator from Dallas does not object. 
Then we will know. just what the 
rule is. I myself don't remember It. 

Senator. Lattimore: · Mr. Presi-
dent. ' 

The Chair: The Senator from 
Tarrant. 

Senator Lattimore: I want to call 
the attention of the Senator from 
DeWitt, if I may have his at
tentidn-

· The Chair: Does the Senator from 
DeWil:t yield to the Senator from 
Tarrant? 
1 Senator Bailey: Yes, sir. 

Senator Lattimore: I want to 
state to the Senator from DeWitt be
fore we vote on this, that Rule 20, 
which is the one, I suppose, under 
which he makes his motion, pro
vides that the $enate shall retire or 
may retfre upon motion and deliber
ate and come to a conclusion in its 
retirement and merely return· .and 
announce that conclusion. As I un
derstand the. rules adopted by the 
Senate, we may retire at any time 
to some place set apart and debate 
among ourselves, if we want to, and 
come to a conclusion there-not 
come back here and vote, but vote 
there--merely come ' back and an
nounce t:he resu1t of the vote. 

3.3-20 

Senator Bailey : I think that can 
be done. 

Senator · Bee: Does the Senator 
yield? 

Senator Bailey: Yes, sir. 
Senator Bee: Mr. President. 
The Chair: The Senator from 

Bexar. 
Senator Bee : I am of the impres

~ion-I don't ·turn to it at this mo
men't-that there is somewhere a 
provision that the proceedings of im
peachment trials shall be in the 
open Senate ; in other words, that 
the doors of the Senate shall be 
open. 

The Chair: ~f the Senator from 
Bexar will yield to the Chair, we will 
have Rule 18 and Rule 20 read. 

Senator Bee : I wanted to ask 
the Senator from DeWitt if he knew 
of any other rule? 

Senator Bailey: was looking 
for the rule. 

The Chair : We will have the 
two rules r ead. 

Senator Hudspeth: If the Chair 
will bear with me, I want to state to 
the Senator from Bexar that in the 
Thirtieth Senate you will find that 
in debating a . certain bill here the 
Senate did go into executive session 
for the purpose of debating that bill 
-as a legislative matter, but it was 
a bill. It came before the Senate, 
and on the motion of the Senator 
from Hunt, who is no.w Attornej 
General of the State, the Senate 
went into executive session for one 
day. 

Senator McNealus : Does the Sen
ator yield? 

Senator Hudspeth : Yes, sir. 
Senator McNealus; Don't you 

make a ,distinction between the Sen
ate as a Senate and as a Court? 

Senator Huclspeth : Yes, sir, 
there is a· distinction. 

Senator McNealus: The Consti-
tution gives us authority to hold ex
ecutive sessions · on legisla tive mat
ters. 

Senator Hudspeth : As , I recall 
the constitutional provision, it is in 
regard to appointments by the Gov
ernor, but it does not apply to bills 
that come before that body. I 
st.ated that we tlid at one time, I 
think, under Governor Neal presid
ing, go into executive session for the 
purpose of considering a bill by the 
Senator from Hunt, who is now At- . 
torney General. 

Senator Henderson': Mr. President: 
shall we have the rules read? · 
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Th e Chair: R ead the two rules, the trial, m a y rule on all questions 
l\lr. Secretary. of evidence and incidental questions, 

Th e Sec'retary : Rule 18, page .-72 observing th e established rules of ev
of the Journal or the Seconcl Called idence in this State as near as ap
SPss ion: "At all times while the plicable, which ruling shall stand as 
Senat e is s itting upon the trial tl;e the judgment of the Court, unless 
doors of the Senate shall be kept some member thereof shall ask that 
op l'n. unless the Cou r t shall direct s uch question be decided by a vote 
th e doors to be closed while cl e liber- Of the Court, in which rase it shall 
ating on the decisions ." Rule 20: be submitted. to the Court for de
" The Court may at any time upon ci~ion; or he may at his option, in 
motion. without di vis ic:>n and with- the first instance, submit any s.uch 
out debate, ·retire to its consultation question to a vote of the Court. 
room fo1· deliberation , return lo the l :pon all ~ uch questions the vote 
Senal!> Chamber, ancl announcP its shall be without a division." 
dec ision ." Senator Bee : l\Ir. President. 

Thi) Chair : The question is on The Chair: The Senator from 
th e resolution- Bexar. 

Senator l\lcNealus (interrupting): I .Senator Bee: It occurs to me that 
llfr. President, legislative informa- under that rule the Chair has the 
tfon, or rather judicial information: privilege at this time of deciding this 
The arguments that counsel on the ques tion without reference to the mo
opp.osing sides submitted to the tion of the Senator from DeWitt, and 
Chair, ought not that question to be an appeal coulcl be taJcen from it, or 
decided by the Chair before this mat- the. Chair can submit to the Senat<:! 
ter is taken up, Mr. President? the qu estion for its deci~ion, and 

The Chair: The Chair could s11b- then the motion of the Senator from 
mit the qu estion to the Court in the DeWitt wonlr! become· a')plica.ble be
first instance, if the Chair desires. fore we reach a decision on the sub
llnder th e rule, It is proper, in thP ject-answering the point of order. 
opinion of the Chair, for the Court, The Chair: The Chair is 'lf the 
if it so desires, to retire. opinion that the point of 0rder is 

Senator J\lcNealus: I would rather well taken, but the Chair feels this 
do my part in the open h ere than to way about it: If this Court wants 
rro into a caucus or executive ses- to decide the question itself-the 
sion. I am ready to vote on the ,Chair is prepared to rule, but if the 
proposition here, without consulta- Court wants to decide it in the fi1st 
tion . If others want to do it, it Is place the Chair is willing for it to 
not for me to say they shall not, but dec:ide it. 
I do not think it is the part of wis- Senator Bee: It is a qnestion for 
dam to do it. I think the Chair the Chair whether you 1m!Jmit If to 
ought to decide-before the resolu- us or decide it vourself. I believe it 
tion is acted upon-should render his iF optional with the Chair. 
d ecision on the controversy between The Chair: J believe that ls true. 
coun sel. The point of order will be sustained. 

Senator Hall: l\Ir. President. Senator Huaspeth : l\Ir. Pr.isident. 
The Chair : The Senator from The Chair: The Senator from El 

'Wharton . Paso. 
Sena tor Hall: The Senator from Senator Hudspeth : I make a mo-

Dalias made the very point I wanted tion that nc Chair rule '.>n the que~
to make, on a point of order-that tion. 
is, before we can debate this resolu- Senator Bailey: Will the Senator 
tion I think the Chair should rule from El Paso speak a little more 
upon this question; then, l:.Ilder the distinctly? 
rule of procedure, why, then we Senato1· Hudspeth: I maim a mo
might appeal from the Chair's ruling tion that the question be decided by 
or we might decide to go into the the Chair. 
Chamber and discuss the matter, and Senator Henderson: I make the 
I want to rai se that point of order, point of order that that motion is 
that the first proposition ls that the out of order. . 
Chair should rule upon the propo- The Chair: The motion ls out of 
sition now. order. The Chair feels like ordin-

The Chair : The Chair will read arily the Chair should decide ques
Rule 14: "The presiding officer, on tions like this and ought not to 
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escape the responsibility or try to do 
it in this particular case. The Chair 
has reached a conclusion, and wants 
every · member of the Court to unJer
stand that he will be glad if mem· 
bers of the Court are not satisfied 
with that conclusion to appeal from 
the Chair or ask under Rule 14 that 
the matter be decided by the Senate. 
Under the provisions of Rule 14, any 
member can have the question de
cided by the Court if .not satisfied 
·with the decision of the Chair. Hav
ing made that preliminary state
ment-

Senator Bee: (Interrupting) Do 
I understand under that rule it is 

· not necessa.ry to appeal from the 
Chair's decision? 

The Chair: No, it is not ·neces
sary to appeal. As I understand Rule 
14-

. Senator B·ee: You decide the 
.question and then any member of 
the Senate can argue it. It does not 
constitute overruling the Chair? 
. The- Chair: That is my impres
sion. That was my view the other 
.day, but somebody made the point 
of order that it was really an ap
peal fro~ the decision of the Chair, 
and the Chair not being entirely 
familiar with Rule 14, treated it as 
an appeal and put it to the Court that 
way. · 

. Senator Hudspeth: Mr. Presi-
dent, If after the Chair's decision, 
some ·member ·should ask the Court 
to decide it,. wouldn't it be in ef
fect an appeal? 

The Chair: The rules treat it as 
an appeal, but in fact it would not 
be an appeal. The question In that 
case would be: Shall .the objection 
be sustained or the evidence admit
ted? Gen.tlemen, I want to state at 
some length, though not at great 
length, the reasons upon which the 
Presiding Officer- bases the conclu
·slon which he has reached in this 
.case. It is a question of considerable 
.difficulty_- it is a question of great 
importance, both to the Managers of 

.the House and to the Respondent. 
·When the question was approached 
>the other day and discussed at con

_.slderable length by counsel the Chair 
.'undertoek thereafter and has since 
then devoted all the time possible to 

·a consideration of the merits of the 
·,_obl.ectlon· made by: counsel. The 
,first question to be decided in deter
·inihing whethep the evidence should 
·:be· .admitted is: Is this a criminal 

case or proceeding? The weight of 
authority in the United States and 
elsewhere, so far as . the Chair. has 
been able to judge, is that an im
peachment proceeding is a criminal 
proceeding. That evidently was the 
conviction upon whi'ch the Senate of 
the United States based its action in 
the Swayne case. Yet, in the opin
ion of the Chair, an impeachment 
proceeding in the Senate of the 
United States could well be consid
ered a criminal proceeding, and yet 
not so under the Constitution of Texas, 
for the Constitution of the United 
States, Section 4 of Article 2, pro
vides that the officers therein named 
may be impeached for treason and 
for other offenses named and "other 
high c1:imes and misdemeanors," 
which are criminal offenses, and that 
language would exclude th~ author
ity of the Senate of the United 
States to convict the officers therein 
named for any offense not criminal 
-at least, that is the present con
clusion cif this Presiding Officer. 
The difference is that the Texas 
Constitution does "not prescribe or 
undertake to prescribe the character 
of offense for which impeachment 
may be ordered by the House of 
Representatives or which might sub
ject the respondent to. conviction in 
the Senate. Ali of the authorities, 
however, so far as the Chair has 
had access to them and so far as 
t.hey have been cited. and commented 
on by counsel here, treat impeach
ment proceedings, as respects the. 
rules of evidence and the weight to 
be given to the testimony and the 
quantum of testimony required for 
conviction, as crimin,a.l in thP-ir na
ture. The oninion of the Chair is 
t.hat the weight of authority, tqen, 
is that it ls a crimin~J action. but 
undP.r the Texas proceedinl?s-under 
the Texas Constitution the Chair is of 
the opinion that it is what would prob
ably be termed a <'"<t~i-criminal ac
tion. It is not a criminal action as 
contemplated by Article 4 of the 
Constitution. because in Section 8 
of Article 4 nnd in Section 16 of 
Article 4 the framers of the Consti
tution undertook to define all 
crimes: they divided them in two; 
they din not undertake to define-
they did, however, undertake to pre
srribe thP. jurisdiction i'or the trial 
of all crimes, felonies arid misde
meanors. They did not in those 
two sections of Article 4 undertake 
to preEcribe a forum for the trial of 
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impeachment cases. There is lan
guage in several sections of the Con
stitution which would incllcnte that 
the fmmers of the Constitution had 
in mind that an lmpeacnment case 
was a criminal cnse. But, however 
it may be treated in the Constitu
tion, the Presiding Officer is of th e 
opinion that the membe1·s of the 
Thirtieth Legislature in the enact
ment of Article fi517 prnbnbly had 
in mind, when the term "criminal 
action or <'l'lminal proceeding" was 
m:<>d in that Al'tid<>, s ud1 criminal 
case or proceeding as was contem
plat ed by our Penal Code and Code 
of Criminal Procedure. If thev had 
that In mind, th<>n impeachmen-t was 
not in the minds of the members of 
the Le i:-i s lature who enacte d and 
\'Otf'd for Article 5517, because 
Article l of that Code expressly 
pro\·ides that nothing shall he a 
crime except such as is defined in 
plain language and denominated n 
crime: nnd It Is a fair construction of 
the provisions of the Code of Criminal 
Prorrclurc to say that all mn! :crs of 
criminal procedure are undertaken to 
be dealt with In the Code of Criminal 
Procedure. At the time Article 5517, 
which was the Act, as stated, or the 
Thirtirth Legislature. was hf'fore the 
Lei;-islatnre for conslderntlon and at 
the tinw of its enactment , th<' •lllrlsl.m 
of the Supreme Court in the c~se read 
from by counsel here. the ens~ of Scott 
vs. The State, SG Texas, 321. was pre· 
sumnbly known to the members of ~hat 
hodr. In that r ase the . Supreme 
Court ex1nessly aflirmed the doctrine 
that nothing was a <'rime In Texas 
nnd no case a criminal case in Texas 
except such ac~ a s was defined to be 
a crime in the Penal Code. So that 
it orcm·s to the Chair thnt in constru
ing the language of Article 5517 we 
ought to take those things into con
sideration and the probnb-lllty that in 
the minds of the Legislature was the 
definition of a criminal case as made 
by the Supr,.me Court in the Scott 
case. If that definition was in the 
minds of the Legislature. the Legisln· 
ture did not intrn<l by the use or the 
lnngua:;e "in a crlminal case" or "crim
lnnl proceeding" to refer to anything 
other than such criminal case ns was 
made so by the Penal Code of the Stnte 
or any !tine! of criminal proceeding not 
covered by the provisions of the Code 
of Criminal Procedure. So thnt, in 
the opinion of the Chair, the language 
as used In Article 5517 does not apply 
to Impeachment cases. In that, the 

Chair might be in error, In that the 
Chair ls not thoroughly satisfied with 
Its own conclusion ns stnted, because 
there are several references In tbe 
Constitution to impeachment, In which 
it ls classified as a criminal case. But 
a careful conslcler.atlon of the provis
ions of Article 5517. compared wltb the 
provisions of the two sections of the 
Constitution of the United States which 
were Involved In the decision of the 
Swayne case hns brought the Presid
ing Officer to the conclusion thnt the 
evidence now proposed to be offered 
In behnlf of the Managers for <the 
Honse ls not within the Intention at 
all of Article 5517. The Swayne .case 
Is in point ns far as It goes, in the 
opinion of the Chair. It ls In point, 
however. not as an authority or ns a 
rnlr of law to be obeyed by this Court, 
hut ns a rule or reason to be followed 
by this Court In so fnr as the Court 
be!le\·es It correctly states a rule of 
reason. If It were n decision of our 
own Court and dlrertly· In point It 
would, In tbe opinion of the Chair, be 
n rule of law. to be obeyed almost as 
much so ns If It were n part of our 
st:1tntc. but it was n decision of a 
pollt!ral party, Jnrgely-n legislative 
body, T will say-the highest court of 
lmrwachment In this land. It ls true, 
but evl<lrntl)· was reached largely on 
nnrtlsan lines. and the reasoning of 
tho minority as founcl In tl1e reports 
of that rnse . appeals more strongly to 
this Presiding Offirer than does tho 
reasoning of the majority. However, 
thP Chair was going on to stnte thnt, 
in his opinion. rc'i:-arclless of whether 
this is a erimlnal rnse or not . the 
IC"stimony olTererl is not within the 
nro,·lsions of Article 5 517, and the 
Swayne rnse is not on nil fours 
«trlctly, because or the difference 
bet wern the pr0\0 lsions of the Acts of 
Congress under whlcl1 the lnvestlga· 
tlon occurred In the Swayne case, the 
pr!'llmlnnry Investigation. nnd the pro
visions of the Texas statute. In this 
connection the Chair will rend Into the 
record the two nrtlcles or the Revised 
Stntntes of the United Stntes upon 
which the House> Committee pursued 
or prosecuted the Investigation of 
.Tndi:-e Swayne. Section 859 of the Re
vised Statutes of the United States 
reads ns follows: "No testimony 
given by a witness before either 
H011se. or before nny committee of 
either House or Congress, shall be 
used ns e\•lclence In any ·criminal pro
ceeding against him In any court, ex-
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cept i11. a prosecution for perjury com- such investigating committee shall not 
ml~ted !n giving such testimony," but be. used against him in any criminal 
an official paper or record produced by action or proceeding, nor shall any 
him Is not within the said privllege. criminal action or proceeding be 
And in that connection 'Section 103 of brought against such witness on ac
the Revised Statutes of the United count of any testimony so given by 
States should be read and is appli- him, except for perjury committed be
cable: "No witness is privileged to fore such committee." 
refuse to testify ' to any fact, or to Now, the protection or immunities 
produce any paper, respecting which contained in the second and last :.iro
he shall be examined by either House viso ,attached to and a part of this 
of Congress, or by any committee of 
either House, upon the ground that his article of the ,,tatute comes in im
testimony to such fact, or his produc- mediate connection with the other 
tion of such paper may tend to dis- provisions of the statute which give 
grace him or otherwise render him the investigating committee tl;le pow
Infamous." Now, Section 5517 of the er to compel the attendance of wit
Revised Civil Statutes of Texas, here Pesses, and the power to compel wit
invoked in support of the objections to nesses to produce papers, and the 
this testimony, does not' In express power to compel witnesses to testify. 
terms apply to an investigation con- In the opinion of the Chair, no one 
ducted by either House of the .Leglsla- except those under the compulsi01• 
ture; . it is only such investigation as of this article of the statute is rn
mlght be conducted by a committee of titled to the protection of it or the 
either House. That section does not immunities of it. I do not believe 
expressly provide, or provide at all, that the Legislature intended by this 
that witnesses may be compelled to tee- provision to place any one under the 
tify as to facts or to produce documents immunities of the utatute or the pro
that would expose them to public COil· tection of the statcte, !f you so can· 
tempt or pub~ic disgrace. The pro- it, who was not at the sa•mi time 
vision relating to the authority of the subject to its compulsion. In this 
Committee has been read before the connection it was admitted hero, ss 
Court several times, but in order that the presiding officer undN·stands it, 
the connection may be kept before the that the testimony provosecl to be 
Court th'e Chait will read that pro- offered was given by the Respondent 
vision now : "Such inv,estigating com- after he had voluntarily tak~n the 
mittee, and each member thereof, shall 3tanu-that the Managers for the 
have full power and authority to ad- House, or the Attorneys for the 
minister oaths to officers, clerks and House of Representatives sitting as 
f!_tenographers that it may employ in a Committee of thl" WhrJe House, re
-connection with the performance of quested · the Respondent in the ex-

: .its duties, 'and to any witnesses and amination or the investigation , before 
parties called to testify before it; and the House, to take the stand a;; the 
said . investigating committee shall first witness. He claimed the rigut, 
have full power and authority to Issue which in the opinion of the presiding 
any and all process that may be neces- officer of that body, and in the opin
sary to compel the attendance of wit- ion of this Presiding Officer, he had 
nesses and the production of any a right to claim, to refrain from t:lk
books, papers and other written, docu- ing the stand in that proceeding. 
ments it may designate, and to 'comp~l Thereupon, not being subject to the 
any· witness to testify in respect to compulsion of the statute, Respond
any matter or charge by it peing in- ent, after the House had-or the 
vestigated, in answer to all pertinent · Managers of the Propop.ents of the 
questions propounded by it, or under charges had concluded the testi
its direction, and to fine or imprison mony, voluntarily went on the stand 
any witness for his failure or refusal and the testimony adduced from 
to obey the process served oh him by' the witness after he had volun
such committee, or, to al!swer any such tarlly taken the stand is, 'as the 
}lertinent questions propounded; pro· Presiding Ofiicer understands · it, the 
. vided, that such fine ·Shall not exceed testimony that is desired to be re
·one hundred dollars, uor shall impris- produced here. ' That being the view 
onment extend beyond the date of ad- of the Presiding Officer, that it was 
journment of the Legislature then in not within the intention, it certainly 
session; and provided, further, that the was not within the spirit of the 
testimony given by a witness before ,Act to allow one not subject to its 
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compulsion to claim its immunities. 
unl eHs the R espondent is clearly 
within th e letter of the act. the testi
mon y should be a dmitted . Jn 'the 
opinion of the Cha ir, th e investiga
tion oYer th ere , in the llrst place
! don't know that there is anything 
to this, lrnt this has occ urred to the 
Ch a ir-this article of the statute 
trea ts o f inYcst iga ting committees 
and the ir work. As stated before, 
there is a diff e rence between the lan
guage of the Acts of Congress relat
ing to these inYestigations and the 
language of Articie 5517 . The 
Con gress ional Aet s especially in
clude th e in\' estigations made by 
e ith e r body of ·Cong ress, or by any 
committee of e ither body. The 
lan guage of 5 517, in t e rms is re
str ir tPd to investiga tions made by 
('Ommittees of either House. Now, 
th en, a s the Chair understa nds it, 
the im·estigation °'·er a t the other 
e.nd of the Capitol was conducted by 
th e whol e House, s itting as a Com
mittee, it is true, but not appointed 
as a Committee . The language of 
this sta tute-I am speaking now of 
the strict lette r of the law, it being 
the opinion of th e Chair that the 
pri vi lege in\'Oked is not within the 
spirit of the law, a nd then, unless 
within the st r ict letter of the law, 
wh y, the ob jection should not be 
sustain ed . Then , going back, the 
s tatute inYoked provides for investi
gations by committees appointed by 
Pith e r House. The investigation in 
the other end of the Capitol was 
bv a Committe of the whole House. 
StJC·h Committee could not be ap
pointed , the House simply resoh·ed 
itself into a Committee of the Whole , 
the whole House actin g. It wns 
not., the refore, a Committee ap
pointed; therefore, the Presiding 
Officer states-he is not sure he Is 
correct on that point-that the in
vestigation there should be differ
entiated from the investigation con
temnlatecl in Article 5517 of the R e
vised Statutes. 

Anothe r thing, the Chair has gone 
to the trouble to investigate, to read 

' the resolution under which the in
vestigation wa s undertaken. The 
im·estigntion was not prosecuted un
der Ar ti cle 5517, or under the pro
visions of Chapter 3, Title 82, of the 
Revised Statutes of Texas, but the 
investigation, in the progress of 
which the testimony now offered 
wa s given , was pursuant to a spe-

c ial resolution offe red in and adopted 
by the House o( Representa tives . 
That special resolution, it is true, 
rlrles clothe the House. sitting as a 
Co mmitte of the Whole, with all the 
authority conferred upon special 
rommittees appointe d und er au
thority of Article 5517; but it is 
cl t> ar. in the opinion of this Presid
ing Oflicer, that the im·estigation of 
th e Respondent h erein was not pros
e<'uted under Article 551i, but und er 
n speeia l resolution of the Honse of 
R e presentatives. So, that , talting 
th e ca se as a whole, the Presiding 
Offi cer is of the o pinion that the ob
jection is not well taken, and it Is, 
the re fore, O\'e,-ruled . 

Senator ~ailey : lllr. President. 
The Chair : The Senator from De

Witt. 
Senator Bailey: I ask leave to 

withdraw my resolution . 
The Chair: The Senator from 

DeWitt asks the unanimous consent 
to withdraw his . resolution. I s 
there any objection? The Chair 
hears none, and the request is 
granted. 

Senator Bailey : desi re, llfr. 
Pres ident, that the .Journal not be 
encumbered with it, unless some 
Senator wants it. 

A Senator : I did ·not understand 
the Senator? 

Senator Bailey: That it not be 
entered in the .Journal unless some 
Senator wants it. 

The Chair : The request Is grant-. 
ed . The resolution will not be en
tered in the .Touma!. The Reporters 
will please expunge that resolution. 

General Crane: Will the Court 
excuse · me for a moment? 

Senator Page: llfr. President. 
The Chair: The Senator from 

Bastrop. 
Senator Page: Before General 

Crane retires, it ls now about 5 : 00 
o'clock, I presume that the counsel 
for the Board of Managers will de
sire to introduce now a number of 
excerpts from the testimony of the 
Governor given in the House, under 
the ruling of the Chair; and It bas 
occurred to me we could probably 
save time by rising now and allow
ing the General to prepare all those 
matters, a,.nd he might have them In 
shape to put them In in the morning. 
I move, therefore, that the .Court rise 
until tomorrow morning at 10: 00 
o'clock. 
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Gener~! Crane: Well, I am al
ways willing to adopt a suggestion. 

The €:hair: The Senator from 
Bastrop moves that the Court rise 
until tomorrow morning at 10 : 00 
o'clock. Those favoring the motion, 
say "Aye," those opposed, "no." The 
motion· prevails, and the Court will 
rise until tomorrow morning. 

The Senate, sitting as a Court of 
Impeachment, thereupon adjourned, 
to reconvene the following morning 
at 10 o'clock. 

In the Senate. 

(President Pro Tern. Dean in the 
~hair.) 

Bills nnd Resolutions. 

(By unanimous consent.) 

By Senator McNealus: 
S. B. No. is, A bill to be entitled 

"An Act authorizing the commission
ers court of Dallas County, Texas, 
to provide a building in the city of 
Dallas at or near the court house in 
said county, and to establish therein 
a woman's rest room or rest rooms 
of sufficient dimensions for the com
fort and convenience of the women 
and children from . the rural districts 
who are called upon to attend court, 
or to visit . the county site; and ap
propriate sufficient money out of the 
general fund of said county to prop
erly maintain said rest room or rest 
rooms, and to pay the salaries of the 
matron and janitor, and to provide 
water, lights and heat· for said build
ing." 

Read first ·time and referred to 
Committee on Labor. 

Adjournment. 

At 5: 40 o'clock p, m., on motion 
of Senator Clarl<, the Senate ad
journed until 9: 30 o'clock tomorrow 
morning. 

APPENDIX. 

Petitions and Memorials. 

Houston, Texas, Sept. 10, 1917. 

Senator R. M. Johnst.on, Austin, Tex. 
We are unanimously and bitterly 

opposed to the enacting of any law 

being ~rented that will permit the 
'l.utomobile places of business of any 
.:ind, including gasoline filling sta
tions, to operate on the S1bbath, 
this being directly in opposi tion to 
a citizenship of Christian people. We 
ask that you use your best efforts to 
Place this business under the same 
ban as all other legitimate business. 
This with reference to the bill that 
is now before the Legislature. This 
request voices the sentiments and 
wishes of 11iiiety per cent of the deal
ers of this community, also voices 
the sentiments of the best cities of 
Texas. 
Houston Automobile Dealers Assn., 

By Geo. M. Conant. 

Committee Reports. 

(Floor Report. ) 

Austin, Texas, Sept. 11, 1917. 
Hon. W. L. Dean, President of the 

Senate. 
Sir: We, your Committee on Ag

ricultural Affairs, to whom was re
ferred 

H. B. No. 8, A bill Ito he entitled' 
"An Act te amend Sections 1, 2 andl 
8 of Chapter 181, General Laws en
acted at the Regular Session of the 
Thirty-fifth Legislature, establishing 
'standard containers' and 'standard 
packs and grades' for fruits and veg
etables and to add thereto Section 2a, 
and declaring an emergency," 

Have had the same under consid
eration and beg leave to report the 
same back to the Senate with the 
recommendation that it do pass. 

Decherd, Buchanan of Scurry, 
Floyd, Alderdice, Buchanan of l3ell. 

(Floor Report.) 

Senate Chamber, 
Austin, Texas, .Sept. 11, 1917. 

Hon. W. L. Dean, President of the 
Senate. 
Sir: Y9ur Committee on Finance,. 

to whom was referred 
S. B. No. 1!), A bill to be entitled· 

"An Act to amend Chapter 42 of the 
General and Special Laws of this 
State of the First Called Session of 
tJie Thirty-fifth Legislature, relating 
to the State Institution for the Train
ing of Juveniles; as found on pages 
92 and 93 of the Laws of the First 
Called Session of the Thirty-fifth 
Legislature," 

Have had the· same under consider-
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ation and beg leave to report It baclc 
to the Senate with the recommenda
tion that it do pass and be not 
printed. 
Hud ~peth. Chairm f1 n; Caldwell, 

Johnson, Page, Westbrook, Clark', 
Parr. Johnston of Harris , Decherd, 
BeC', Dean. 

Committee Room, 
Austin, Texas. Sept. 11, 1DI7. 

Hon. W. L. Dean, President of the 
Senate. 
Sir : Your Committee on Judicial 

Districts, to whom was referred 
S. D. No. 12, A bill to 'ile entitled 

"An Act to reorganize the Seventieth 
Judicial District of the State of 
Texas, and to make all process is
sued or served before this Act takes 
effect, including recognizances and 
bonds. returnable to the terms of the 
courts as herein fixed; to validate 
such process and to validate the 
summoning of grand and petit jurors 
and juries; repealing all laws and 
parts of laws in conflict herewith, 
and declaring an emergency," 

Have had the same under consider
ation and I am Instructed to report 
the same back to the Senate with 
the recommendation that it do pass 
and be not printed. 

BUCHANAN of Scurry, Chairman. 

Engrossed Committee Report. 

Committee Room, 
Austin, Texas, Sept. 11, 1917. 

Hon . W. L . Dean, President Pro Tern. 
of the Senate. 
Sir:• Your Committee on En

grossed Bills, have carefululy com
pared Senate Bill No. 8, and find 
same correctly engrossed. 

ALDERDICE, Chairman. 

Committee Room, 
Austin, Texas, Sept. 9, 1917. 

Hon . W. P. Hobby, President of the 
Senate. 
Sir: Your Committee on Engrossed 

Bills has had Srnate Bill No. 14 
carefully compared, and finds the 
same conectly engrossed . 

ALDERDICE, Chairman. 

NIXTH DAY. 

Senate Chamber, 
Austin, Texas, 

W ednesday, Sept. 12, 1917 . 
The Senate met at 9 : 30 o'clol'k 

a. Ill . , pursuant to adjournment, and 
was called to order by President Pro 
Tern. Dean. 

The roll was called, a· quorum 
being present, the following Senators 
answeriu1; to their names: 

AldE>rdirc. Hopkins. 
Baller. Hudspeth. 
Bee. Johnson of Hall. 
Buchanan of Bell. Johnston of Harris. 
Buchanan of Scurry.Lattimore. 
Caldwell. McColl um. 
Clarl:. McNealus. 
Collins. Page. 
Dayton . Parr. 
Dean. Robbins. 
Decherd. Smith. 
Floyd, Strickland. 
Gillson. Suiter 
Hall. Westbrook. 
Henderson. Woodward. 

Absent. 
Harley. 

Prayer by the Chaplain. 
Pending the reading of the Jour

nal of yesterday, the same was dis
pensed with on motion of Senator 
Alderdice. 

Excused. 

Senator McCollum for yesterday, 
on account of important business, on 
motion of Senator McNealus. 

At Ease. 

The Senate stood at ease for twen
ty minutes, by request of Senator 
Alderdice. 

:'llcssages from the Governor. 

Here Mr. S. Raymond Brooks ap
peared at the liar of the Senate with 
several messages from the Governor. 

The Chair directed the Secretary 
to read the messages, which were as 
follows : 

Governor·s Office. 
Austin, Texas, Sept. 12, 1917. 

To the Thirty-fifth Legislature In 
Third Called Session: 
I bei; to submit for the consider

ation of your honorable body the 
following subject: 

Enactment of a law making ad
ditional appropriations for the flUP

port of the State government for 
two years, beginning September 1, 
1917, and ending August 31, 1919, 


